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LADY JUSTICE 

Our office logo is the modernised Greek 
Titaness Themis (or Lady Justice). To add 
a local flavour, Themis is draped in a 
dress and sash in the colours of the ACT 
Government Crest and was drawn by 
a young artist from a local community 
organisation that uses art to overcome 
social and psychological challenges. 
We thank artist Kelsey Askew for her 
wonderful concept.
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GLOSSARY

ACRONYMS
AFP Australian Federal Police

CARHU Child and Risk Health Unit

CASES name of the case management system of the Office

CRCC Canberra Rape Crisis Centre

DPP Director of Public Prosecutions

DVCS Domestic Violence Crisis Service

FAMSAC Forensic and medical Sexual Assault Care

FTE full time equivalent employees

FV family violence

FVEIC family violence evidence in chief interview

JACS Justice and Community Safety Directorate

OMCG Outlaw Motorcycle Gang

VIS Victim Impact Statement

VSACT Victim Support ACT

WAS Witness Assistance Service
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TECHNICAL TERMS
accused person charged with an offence, usually an indictable offence

complainant person against whom it is alleged a crime has been committed, 
 usually used in the context of sexual assault 

Crown the prosecutor in the Supreme Court or Court of Appeal 

defendant a person charged with an offence

Director the Director of Public Prosecutions

directorate administrative unit of the ACT Public Service

director-general person appointed to head an administrative unit of the  
 ACT Public Service under Division 3.4 of the Public Sector 
 Management Act 1994

head of service person appointed to head the ACT Public Service under   
 Division 3.2A of the Public Sector Management Act 1994 

indictable offence an offence required or able to be dealt with in the 
 Supreme Court

Office the Director and staff assisting the Director

victim a person who suffers harm arising from an offence
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DIRECTOR’S OVERVIEW

I commenced my 7-year appointment as Director of Public Prosecutions on 1 January 
2019, and it has been a very busy first six months. As Director of Public Prosecutions, 
I have two discrete and equally important functions. Firstly, I am a chief statutory law 
officer, holding all prosecutorial discretions in the Territory. Secondly, I am the head 
of service of a government business unit. Since my appointment, each of these roles 
have received discrete attention.

CHIEF STATUTORY LAW OFFICER
In 2017 the Royal Commission into Institutional Responses to Child Sexual Abuse made 
recommendations 40-43 of the Royal Commission into Institutional Responses to 
Child Sexual Abuse (Criminal Justice Report, Parts III to VI, 2017).

We have put these very important recommendations into effect, with the 
introduction of a raft of policies falling under four main pillars:

1. Comprehensive victim guidelines, published on a dedicated victims’ portal on our 
web page, ensuring victims know their rights in relation to all crucial prosecutorial 
decisions affecting them;

2. A victims’ right to seek a review of crucial decisions affecting their case;

3. A formal documentation system providing a record of all key decisions, including 
the review and victims’ engagement process;

4. An internal audit process ensuring compliance with the policies, the results of 
which will be published yearly in the DPP Annual Report

The central document on our external website at www.dpp.act.gov.au, under 
the “Witnesses and Victims” / “Your rights as a Victim” link is the - Decisions to 
Discontinue Prosecutions – Victims’ Right of Review Director’s Guideline 

This document outlines all victim’s rights relating to prosecutorial decisions, including 
a right to request a review, and the circumstances under which an automatic review 
will be commenced. At the end of the guideline is an easy to follow flow chart 
outlining all relevant timelines.

This guideline is supported by two new Director’s Instructions also located on our 
website at www.dpp.act.gov.au, “Publications” / “Victim Policies”;

Director’s Instruction No. 14.1: Review of a Decision to Discontinue a Prosecution.

Director’s Instruction No. 14.2: Reviewable Decisions to Discontinue – Contact with 
Complainants, Review Processes and Auditing.
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There has also been a review and upgrade of a number of other policies and 
instructions, also published under our “Victims Policies” link including:

Director’s Instruction No. 1: Discontinuing prosecutions and significantly amending 
Statements of Facts in the Supreme Court.

Director’s Instruction No. 2: Causing prosecutions to be brought to an end and 
significantly amending statements of facts in the Magistrates Court and Children’s 
Court.

Director’s Instruction No.7: Charge negotiations in the Supreme Court.

Director’s Instruction No. 13: Guidelines for contact with complainants in sexual 
offence matters.

This raft of Director’s Instructions to prosecutors have been published on our external 
web page to provide transparency of all internal working documents relating to the 
making, documentation, review and audit of all key prosecutorial decisions.

The witness and victim portal on our external internet web page at www.dpp.act.
gov.au provides a one stop shop for victim engagement with both our office and the 
broader criminal justice system. In addition to the easy to follow flow chart that walks 
victims through each stage of the process, we have also developed a series of videos 
to inform victims and witnesses on their journey through the court process from 
arrival at court, through to the trial process itself. These are available 24 hours a day, 
7 days a week at www.dpp.act.gov.au, under the “Witnesses and Victims” / “Attending 
Court” links.

These measures go a significant way towards relieving the stress and uncertainty 
associated with engagement of both victims and witnesses with the criminal justice 
system, by providing easy to access information to demystify the work of my office 
and the criminal justice system generally.

ENGAGEMENT WITH EXTERNAL AGENCIES
On my appointment, I set a clear goal of improving the engagement of my office with 
other key institutions in the criminal justice system, and much has been done in this 
space. Our top 30% of prosecutors are now fully-fledged members of the ACT Bar 
Association and hold class A Barrister practising certificates. I now hold a seat on 
the ACT Bar Council and work very closely with members of the private bar in a very 
collegiate way on our many areas of common interest in promoting public confidence 
in the criminal justice system. 

We have also developed a series of videos to assist self-represented defendants to 
negotiate the criminal justice system, ranging from what to do when you arrive for 
your first mention through to the hearing process itself, prepared with the assistance 
of members of the private bar. These videos can be found on a dedicated defendant 
portal on our external website www.dpp.act.gov.au under the “Defendants” link.
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We have also further developed our formal engagement with other stakeholders 
such as the AFP in the upgrading of our Collaborative Agreement, ensuring the 
independence of our office is balanced with a collaborative approach.

With the assistance of the Courts, Legal Aid and the ACT Bar Association we continue 
to achieve outstanding results through the Criminal Case Conferencing process, 
which consistently settles approximately one third of trial matters to the satisfaction 
of victims and accused people, without the need for trial. This is an invaluable 
process delivering justice to victims of crime quickly and avoids the often-painful 
process of attending court to give evidence.

Finally, all these initiatives are developed through close consultation with the 
Victims of Crime Commissioner, Human Rights Commissioner and other support 
agencies. The criminal law impacts all segments of society, and as such, effective 
and sustainable results are only achievable though genuine consultation and 
collaboration.

HEAD OF SERVICE OF A GOVERNMENT 
BUSINESS UNIT 
The demands on this Office have increased with the population of the ACT, with 
increases in both the number of trials conducted which number 56 for the last 
reporting period, and the number of complicated trials such as homicides which 
number 9 for the last reporting period. 

Since my appointment there has been a complete restructure of the Office, including 
the establishment of Crown Chambers, headed by my Deputy Director in charge of 
Crown Chambers, Anthony Williamson. We have also recruited our first three Crown 
Prosecutors at the SES level, in Rebecca Christensen, Keegan Lee and Trent Hickey. 

The criminal practice is now headed by my Assistant Director in charge of the criminal 
practice, Joel Hiscox. 

These reforms have in part been funded by a much-welcomed budget increase, and 
in part by improved efficiencies.

IMPROVED EFFICIENCY
My team have conducted a complete office restructure including a cost benefit 
analysis of each position. This resulted in the abolition of a number of non-legal 
senior and executive positions, allowing us to churn those resources into front line 
prosecutors, such as the dedicated Crown Chambers. We have also introduced 
our first dedicated specialised Policy Officer and Research Officer, to improve our 
engagement in the law reform space as well as our own office’s policies.

We have focused on productivity gains, and have increased the number of Prosecutor 
Associate positions, in the form of newly minted lawyers who have relieved more 
experienced prosecutors of some of the more administrative functions such as 
preparing and instructing in trials and appearing in mention lists to further free 
up resources. 
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We are also working to incorporate the new ICMS court record system into our own 
operations, to reduce data entry within our office. This will ultimately allow us to 
convert a number of para-legal positions into legal research positions, and we have 
commenced recruiting legally trained staff into the para-legal ranks to prepare for 
this transition.

My office played a central role in the rollout of the recently launched Disability Justice 
Strategy 2019-2029, and we recently launched our employment diversity statement 
that aims for a much more diverse and inclusive work force, commensurate with the 
diversity of the community impacted by our functions, which can be found at www.
dpp.act.gov.au, under the Employment link . A major focus is increasing the number 
of Aboriginal and Torres Strait Islander lawyers working within the Criminal Justice 
System, and we are actively working with the Indigenous Law Societies from both of 
the ACT’s major universities to develop structured career paths and traineeships for 
Indigenous students to improve this.

There has been a strong focus on a change of culture, to be more proactive in 
addressing issues such as workplace trauma arising from the confronting nature of 
the work we do, including the introduction of a new type of additional leave that 
not only accommodates additional hours worked, but provides additional leave 
entitlements to account for the unusually demanding and confronting work of front 
line prosecutions. We have introduced trained mental health first aid officers to 
assume the role of pastoral care of staff, and have introduced mindfulness training to 
ensure engagement in this type of work is not at the expense of quality of life. Finally, 
we have commissioned the Blue Knot Foundation to conduct trauma training with 
all staff to assist them to both deal with traumatised victims and identify their own 
vicarious trauma.

I have created a strong focus on becoming data driven in the decision making 
process, including the introduction of a State of Play Report that covers all relevant 
statistics and key performance indicators from the number of matters coming 
into this Office, our labour costs per matter, through to our trial results as well as 
how we meet external expectations such as the timely service of briefs of evidence 
on defence. These statistics have allowed my team to objectively assess our 
performance in key areas such as the exercise of the prosecutorial discretion. For 
example, our latest figures show that in excess of 90% of all matters committed for 
trial terminate in established guilt, suggesting that we are exercising our prosecutorial 
discretion of what to indict appropriately and with balance. 

Although it has been a big first six months, there is a great deal of change to follow. 
I have established a dedicated and talented team including my Deputy Director in 
charge of Crown Chambers Anthony Williamson, my Assistant Director in charge of 
the Criminal Practice Joel Hiscox, my Executive Officer Katie Cantwell, and my Office 
Manager Mercy Wilkie. Our early work has prepared the Office to meet the demands 
of the Australian Capital Territory for the decades to come.



A
N

N
U

A
L 

R
E

P
O

R
T 

20
18

 - 
20

19

13

A.  TRANSMITTAL CERTIFICATE
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B.   ORGANISATIONAL OVERVIEW AND 
PERFORMANCE

THE ROLE AND FUNCTIONS OF THE OFFICE
The Office of the Director of Public Prosecutions was established by the Director 
of Public Prosecutions Act 1990 (“the Act”) to institute, conduct and supervise 
prosecutions and related proceedings.  The Act provides that the Office be controlled 
by the Director, an independent statutory officer appointed by the Executive.  The 
Director makes prosecutorial decisions independent of political influence or control.  
Although the Director reports to and through the Attorney-General, the Director has 
complete independence in relation to the operations of his Office.  

The current Director, Shane Drumgold was appointed on 1 January 2019.  He is 
assisted by four-unit heads, Deputy Director in charge of Crown Chambers Anthony 
Williamson, Assistant Director in charge of the Criminal Practice Joel Hiscox, Office 
Manager Mercy Wilkie and Executive Officer Katie Cantwell.

The Director has the powers outlined in the Public Sector Management Act 1994, 
section 17(3) in relation to the staff assisting the Director, that is to say:

a. to engage, appoint and employ people on behalf of the Territory in accordance 
with the merit and equity principle; 

b. to organise public servants in the service;

c. any other functions given the head of service by the Chief Minister.

The Act requires the Director and Attorney-General to consult with each other, if 
required, concerning the functions and powers of the Director.  The Attorney-General 
may give directions to the Director, but any such directions must not be given without 
prior consultation; must be in writing and be presented to the Legislative Assembly; 
and be of a general nature only and not refer to a specific case.  Any such direction 
or guideline is a notifiable instrument.  In the reporting period there were no such 
directions given. 

The Act ensures that the Director’s prosecuting role is independent of the police and 
other investigative agencies.  Once a prosecution has been instituted all prosecutorial 
decisions are made by the Director.

The principal duties of the Director are:

 > to institute and conduct prosecutions, both summary and indictable;

 > to institute and respond to appeals;

 > to restrain and confiscate assets used in, or derived from, the commission of 
criminal offences; 

 > to assist the coroner in inquests and inquiries; and
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 > to provide advice to the police and other investigative agencies.

The Director has some important statutory functions, including:

 > to institute a prosecution on indictment where there has been no committal for 
trial (known as an ex officio indictment);

 > to decline to proceed further in a prosecution and bring it to an end;

 > to take over and conduct, or discontinue, prosecutions instituted by another 
person (other than the Attorney-General);

 > to give to a person an undertaking that specified evidence will not be used against 
them, or that they will not be prosecuted for a specified offence or conduct; and

 > to give directions or furnish guidelines to the chief police officer and other persons 
specified in the Act, including investigators and prosecutors.

In prosecuting matters, the Director acts on behalf of the community.  Prosecutors 
are “ministers of justice”, a phrase which sums up the unique position of the 
prosecutor in the criminal justice system.  Prosecutors must always act with fairness 
and detachment with the objectives of establishing the whole truth and ensuring a 
fair trial.

In making decisions in the prosecution process, prosecutors are guided by the 
procedures and standards which the law requires to be observed, and in particular 
by the Prosecution Policy promulgated by the Director.   The Policy is available on 
the website of the Office and is appended to this report.  The Director may also issue 
guidelines to prosecutors from time to time in relation to a particular area.  

Although the Office does not have clients as such, in performing its functions 
the Office works closely with the courts, the legal profession, police and other 
investigators, victims’ representatives and other government agencies.

B.1 ORGANISATIONAL OVERVIEW
During the reporting period, there were two senior executives employed in the Office, 
being the Deputy Director and the Assistant Director. Recently, Crown Prosecutors 
have joined the executive at the SES level.  Each has the responsibility of assisting the 
Director with the management of the Office, with particular emphasis on providing a 
high degree of leadership of the Office’s staff and ensuring the effective deployment 
of resources; achieving effective and productive relationships with the courts, 
investigators, criminal justice agencies and the legal profession; and representing 
the Director in forums and meetings.  The Deputy Director and Crown Prosecutors 
are also charged with conducting more complex litigation, and providing high quality 
legal advice to the Director.

The ACT Remuneration Tribunal determines the remuneration of the Director and 
senior executive staff from time to time. The Director or executives may make 
submissions to the Tribunal on those matters.
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The operations of the Office are overseen by the executive comprising the Director, 
and the senior executives.  The executive meets weekly.  A management committee 
comprising the Assistant Director, the Office Manager and the paralegal manager 
also meets weekly.  Legal staff meet weekly to discuss matters of current concern, 
including legal and procedural issues, and administrative matters.  Continuing legal 
education sessions are conducted often. Regular meetings of paralegal staff are held.  
There are also regular all staff meetings.

The Office has a Working Environment Group which meets monthly to discuss issues 
affecting staff and their working environment.  Each section of the Office has a 
representative.  The objectives of the group are to: 

 > foster co-operation in relation to working environment and workplace safety 
issues; 

 > disseminate information and consult about employment conditions, the working 
environment, and health and safety at work;  and

 > co-ordinate health and wellbeing activities for the Office.

The current Office structure is as follows:
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SUMMARY OF PERFORMANCE
There is great satisfaction in reflecting that so many of the matters listed as future 
priorities in the last annual report have been realised this year.

During the reporting period the Office’s achievements have included:

 > delivering upon the strategic review into the Office, with long-term government 
funding commitments for the next three years allowing the establishment of the 
Crown Prosecutor positions;

 > a recent funding injection also allowed the establishment of a permanent discrete 
Confiscations of Criminal Assets Unit in the Office.  The unit has been very active 
in restraining and having forfeited proceeds of criminal activity, resulting in the 
erosion of the organised crime business model;

 > introducing prosecutor associates attached to Crown Chambers, who instruct 
counsel in trials thus freeing up prosecutors to prepare for and appear in hearings;

 > prosecuting a considerable number of difficult and high-profile trials in the 
Supreme Court, including a record 9 homicide prosecutions;

 > improved listing procedures in the Magistrates Court, in particular the evolution of 
family violence case management hearings and the establishment of block listing 
in family violence matters;

 > bedding in evidence in chief interviews for sexual and violent offences;

 > as outlined in the Director’s summary, the implementation of recommendations of 
the Royal Commission into Institutional Responses to Child Sexual Abuse;

 > making significant advances towards the aim of 100% electronic brief handling 
and case preparation;

 > consolidating the health and wellbeing programme involving a specialist 
psychologist with particular skills in the law enforcement environment. We 
have further introduced Mental Health First Aid Officers, Trauma Training and 
introduced mindfulness training to provide support to all staff.

OUTLOOK
The outlook for this Office is bright.  Long-term funding commitments by the 
government, particularly in relation to the appointment of more senior prosecutors 
have allowed the Office to develop a structure and staff it with appropriately qualified 
lawyers that will take the Office into the future. 

The priorities for the coming year include:

 > bringing into effect unimplemented recommendations of the Royal Commission 
into Institutional Responses to Child Sexual Abuse;

 > continuing to work towards the aim of 100% electronic brief handling and case 
preparation; 

 > working with the courts and the profession to enhance the number of early pleas 
of guilty;
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 > working with the Magistrates Court to improve listing procedures and hearing 
processes;

 > working with the Magistrates Court to decrease the number of plea and mention 
lists, so that the core business of the court, the hearing of matters, can be given 
priority;

 > refurbishment and updating of accommodation including opportunities to 
enhance workspaces;

 > providing appropriate training and professional development to lawyers, 
paralegals and staff;

 > improving the information technology of the Office, including useability of the 
internal intranet, and implementing TRIM for records management.

B.2 PERFORMANCE ANALYSIS
The core work of the DPP can be divided neatly into the two jurisdictions within 
which we prosecute. Matters conducted in the Magistrates Court and those 
conducted within the Supreme Court.

MAGISTRATES COURT
The primary work of the Magistrates Court can be split into two areas. List work 
and hearings. With the increasing number of Magistrates, this Office has noticed an 
increase in the number of lists to be staffed.

The Magistrates Court is predominately staffed by Prosecutors at the Grade 1 and 2 
level. They work tirelessly in the fast pace and busy court, and do a great job under 
pressure. It is not uncommon for junior prosecutors to be in court three or four times 
each week. Accordingly, new prosecutors quickly upskill and become formidable 
advocates.

In all matters, the DPP is keen to consider ways to reach early resolution. Where 
matters cannot resolve, the DPP continues to support the over listing of matters in 
special fixture. 

The Director is also very supportive of criminal case conferencing in the Supreme 
Court, which has been up and running for four trial periods and has resulted in more 
settlements to the satisfaction of both accused and victim. This type of system could 
be instituted at the Magistrates Court level, in order to achieve efficiencies through 
the earlier resolution of matters and we enjoy good communication with the acting 
Chief Magistrate in this regard. 

SUPREME COURT
In relation to the Supreme Court, the DPP is very pleased with the new facilities that 
have been provided by the ACT Government. The ACT Courts form part of our place 
of business and from the outset, the new facilities and technological improvements 
have made the business of prosecuting easier. However, the DPP is always looking 
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to improve systems and processes, including the way in which juries can receive 
evidence. It is hoped that soon, jurors will receive individual electronic devices (iPad 
or similar) to utilise in their deliberations.

The biggest change to business in the 2018/2019 reporting year has been in the 
introduction of Criminal Case Conferencing. This is dealt with further below in the 
annual report – however, from the outset the DPP has been a big supporter of this 
system and hopes that the initiative continues. The outcomes speak for themselves. 
It is noted that a number of matters still plead guilty at the door step of trial, but this 
number has reduced. 

CRIMINAL CASE CONFERENCING 
In late 2018, the Supreme Court instituted a new pre-trial process called “Criminal 
Case Conferencing”. The aim of such conferencing is to encourage parties to discuss 
potential final resolution of the matters or reduce the scope of issues to be run at 
trial.

Historically, many accused pleaded guilty (approximately 50%) on the doorstep of 
the trial. This is very inefficient and is costly to the community based on the financial 
costs (wasted time and money in preparing a matter for trial) to the DPP, AFP, the 
Supreme Court, subpoenaed jurors, not to mention the emotional costs associated 
to witnesses, complainants and the accused attending court in full anticipation of 
giving evidence expecting the matter to proceed.

The statistics compiled by the DPP are contained further below in this report, 
however, the process of Criminal Case Conferencing has delivered significant 
savings through early pleas of guilty (on average, one third of matters conferenced). 
A majority of these were resolved before a trial date was required to be set. In such 
instances, the DPP, AFP and witnesses (and thereby the ACT community) achieve 
significant savings. It also provides certainty for the court in determining how to 
structure and list trials.

Despite the Director considering this to be a great outcome, the Director would like 
to continually review and improve the system. The Director is particularly impressed 
with Acting Justice Robinson’s sensible approach to Criminal Case Conferencing, 
and with the many members of the defence bar and Legal Aid that attend Criminal 
Case Conferencing prepared to engage in good faith discussions to attempt to either 
settle or shorten a matter. Although an accused has a right to silence, it is rare that 
every single issue at trial will be in dispute. However, until a concession is made, the 
prosecution must proceed on the basis that it has to prove each aspect of the case, 
calling every relevant witness. 

The following table sets out those matters where there has been a change of plea 
after committal for trial.  There was a fairly significant increase in the number of 
matters that fell into this category although the other figures are broadly aligned to 
the trend of the last year.
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PLEA OF GUILTY AFTER COMMITTAL FOR TRIAL – 1 JULY 2018 TO 30 JUNE 2019

Plea of guilty after committal for trial 89

Plea of guilty after trial listed 54

Total Matters Subpoenas issued 54

Plea of guilty on day of trial 17

Plea of guilty within 1 week of trial 20

Plea of guilty within 2-4 weeks of trial 9

Plea of guilty more than 4 weeks before 
trial 8

Note:  Plea of guilty after committal for trial shows all matters that were committed for trial following a 
plea of not guilty, where the plea was changed to guilty after committal.  Where subpoenas have been 
issued in these matters it is a general indicator that most of the preparatory work has been completed.

APPEALS
There were 36 appeals to the Court of Appeal this year.  This reflects the greater 
number of matters being dealt with in the Supreme Court in the last few years which 
flows through to more appeals.  Court of Appeal matters are complex.  Typically the 
Director, Deputy Director or one of the Crown Prosecutors appears on behalf of the 
Crown.

Statistics over the last few years reveals how much the Court of Appeal practice has 
grown.  The number of Court of Appeal matters over the last 11 years is set out in the 
following table:

APPEALS TO COURT OF APPEAL 2008-2009 TO 2018-2019

Year Total

2008-2009 19

2009-2010 12

2010-2011 23

2011-2012 18

2012-2013 41

2013-2014 45

2014-2015 40

2015-2016 30

2016-2017 34

2017-2018 47

2018-2019 36

Clearly over that time there has been a significant change.  For the four years from 
2008/2009 to 2011/2012 the average number of appeals to the Court of Appeal was 18 
per year.  However, from 2012/2013 to 2018/2019, there was a marked upswing with 
the average number of appeals being 39 per year.
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New appeal procedures for the Court of Appeal are now bedded in.  The procedures 
include new timeframes for the lodgement for documents and submissions, which 
must now be filed well in advance of the hearing of the appeal.  Generally, compliance 
with the new procedures has been solid.  Latitude is extended by the court to those 
(few in number) appellants who are not legally represented.

PARALEGALS
During the 2018/2019 reporting year, the paralegal section has continued to undergo 
changes which has provided a much more efficient use of resources and has enabled 
the paralegals to provide a more detailed service to the legal staff. We have expanded 
our numbers in the A list legal preparation team and the law students who are in 
these roles are gaining valuable experience towards their law degrees and future. The 
files are still being prepared as soon as they arrive in our Office from the AFP, which 
provides more time for any potential problems to be identified and resolved well in 
advance of the first court date.

Due to a consistent approach to rotating positions within the paralegal team, 
knowledge across the stream continues to flourish and broaden which enables 
the team to maintain a good level of support to the prosecutors when resources 
are stretched as they are able to cross over to other duties seamlessly. We also 
completed a permanent recruitment round so the amount of contracted staff has 
reduced considerably which provides stability and consistency across the team.

The use of casuals is still in play which has been extremely beneficial, not only when 
our resources are low but by having a consistent flow of work being completed in the 
pressure areas.

The Magistrates Court system – ICMS was also implemented in this past year and 
is showing signs of providing some relief by having a streamlined system for all 
agencies.

The continuation and progression of the above processes has improved the 
efficiency of the paralegal staff and has given them valuable knowledge and training. 

SEXUAL OFFENCES UNIT
The Sexual Offences Unit comprises of a specialist team of prosecutors who review, 
coordinate and oversee all sexual offence files within the Office. This Unit was set 
up in 2010 in recognition of the need in sexual offence cases for early and sustained 
contact with complainants, continuity of prosecutor, minimal delays, consistency in 
work and identification and use of special measures available for complainants.
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Relevant statistics for the reporting period for all matters are:

SEXUAL OFFENCES ALL MATTERS – 1 JULY 2018 TO 30 JUNE 2019

Description Magistrates 
Court

Childrens 
Court

Supreme 
Court Total

Sexual Offence matters 
commenced 76 3 35 114

Sexual Offence matters 
completed 75 2 45 122

Sexual Offence matters proved 35 0 35 70

Sexual Offence matters 
discontinued 0 0 2 2

The Unit conducts a review of each new sexual offence matter to ensure that any 
issues are identified at the earliest opportunity and to ensure consistency in the 
way in which matters are prosecuted. The Unit retains carriage of all sexual offence 
prosecutions until a trial date is set, and the matter is then allocated to a two-person 
team consisting of an advocate and an instructor. The Unit continues to act as a 
support for those prosecutors and to provide a central point of expertise in the Office.

The Unit strongly promotes early contact with the complainant to minimise any 
re-traumatisation deriving from the criminal proceedings. To that end, the Office 
ensures early contact is made with complainants who are kept appraised about the 
progress of matters and whose views are sought in relation to significant decisions 
regarding the prosecution. The Unit is greatly assisted by the Witness Assistance 
Service (“WAS”) who play a critical role in communicating with victims and making 
appropriate referrals to other agencies to ensure that complainants and other 
vulnerable witnesses receive the support which they require in anticipation for and 
following court proceedings. 

This year, prosecutors from the Unit continued to provide training to the AFP’s Sexual 
Assault and Child Abuse Team on a range of issues including the implications of new 
legislative provisions and ways in which to improve prosecutions of sex crimes.

This Office has utilised two very new provisions, relating to sexual offences, which 
were enacted by the legislature in December 2018.

This Office has now instituted its first two prosecutions using the new course of 
conduct mechanism for child sexual abuse offences which was introduced by the 
legislature following recommendations from the Royal Commission into Institutional 
Responses to Child Sexual Abuse. It is not unusual for victims of childhood sexual 
trauma to be unable to recall specific incidents of abuse particularly where there 
has been prolonged and repetitive sexual abuse such that each incident becomes 
blurred in memory. The absence of specificity would ordinarily represent a hurdle 
to prosecution. However, section 66B of the Crimes Act 1900 (ACT) was introduced 
to address these circumstances where complainants of persistent sexual abuse 
were unable to identify specific incidents of abuse. This new section provides the 
prosecution with a mechanism by which it can prove that an accused has committed 
multiple sexual offences without requiring the prosecution to prove discrete 
occasions of offending. 
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This Office has been utilising the expanded set of special measures which are now 
available to a wider class of witnesses in sexual offence proceedings. Previously, only 
a small portion of witnesses in sexual offence proceedings were entitled to give their 
evidence at a pre-trial hearing prior to the trial. However, as a result of legislative 
amendment, the parents and the close family members of child sexual assault 
victims are now entitled to give their evidence at a pre-trial hearing. The purpose of 
this was to enhance and accelerate the recovery process for victims of childhood 
sexual assault by enabling close family members to complete their evidence earlier 
such that they would be able to discuss what happened with the child victim as 
early as possible. This Office has been proactive in identifying appropriate cases and 
calling close family members at pre-trial hearings.

Supreme Court results for the year were as follows.

SEXUAL OFFENCES: TRIALS AND SENTENCES IN THE SUPREME COURT - 1 JULY 2018 
TO 30 JUNE 2019

Description Matters

Trials   

  Trials 16

  Trial Days in Court 125

Trial Outcomes 

  Guilty Verdicts 10

  Not Guilty Verdicts 3

  Other 3

  Awaiting verdict  0

Sentencing Proceedings

  Accused sentenced after committal for sentence/after committal for 
trial-changed plea 17

  Accused re-sentenced after breach 8

Notices declining to proceed further 2

FAMILY VIOLENCE TEAM
The DPP Family Violence Team is made up of six prosecutors and two paralegals. The 
team prosecutes most of the family violence cases in the ACT Magistrates Court and 
Children’s Court which is where the vast majority of FV cases are heard.

The below table for the 2018/2019 reporting year shows that 90% of FV cases were 
commenced in the Magistrates Court, and that 86% of FV matters were completed in 
the Magistrates Court
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Description Magistrates 
Court

Childrens 
Court

Supreme 
Court Total

FV matters commenced 558 49 11 618

FV matters completed 533 46 39 618

FV matters proved 468 40 17 525

FV matters discontinued 8 1 2 11

The number of FV prosecutions which commenced during the 2018/2019 reporting 
year has dropped slightly compared to last year.

There is a special dedicated weekly FV list in the Magistrates Court where matters 
appear for mention, pre-hearing mention (case-management) or sentencing.  If a 
plea of not guilty is maintained, then a hearing date is set.  Most of the FV hearings 
are bulk-listed to a set listing period where FV matters are specifically heard in that 
period.  

The FV team aims to provide a consistent approach to the prosecution of FV cases, 
and this is achieved by reviewing all cases at a very early stage of the proceedings 
and by the early allocation of FV cases to a dedicated prosecutor immediately 
following a plea of not guilty.

In the ACT, FV victims and other vulnerable witnesses (such as young children) have 
special measures available to them in order to assist them when giving evidence 
in court.  These special measures include: having their evidence-in-chief recorded 
closer to the time of the incident and being played at the hearing without having 
to give that evidence again in court; giving evidence from a remote witness room 
outside of the courtroom; the defendant is not allowed to directly ask the victim/
witness questions during the hearing; the victim/witness may have a support person 
present with them when they give their evidence; and the victim/witness can request 
for the courtroom to be closed to exclude members of the public from hearing their 
evidence.  The benefits of these special measures continue to be observed. The 
benefits include reducing the distress and anxiety associated with giving evidence 
against a close family member.  

The FV team continues to work closely with the AFP, including the AFP ACT Family 
Violence Coordination Unit, to prepare strong briefs of evidence to obtain pleas of 
guilty and to secure successful prosecutions.  The FV team also regularly delivers 
training to the AFP in relation to FV matters and dealing with vulnerable witnesses.  

Apart from the AFP, the FV team also works collaboratively with other agencies 
who are involved in managing and supporting FV victims in the ACT.  The FV team 
participates in the interagency FV Case Tracking (FVCT) meetings which are held 
weekly.  Other agencies who attend FVCT are the DVCS, VSACT, Child and Youth 
Protection Services (CYPS), ACT Corrective Services (ACTCS) and the AFP.  At these 
weekly FVCT meetings, relevant case information is shared between agencies to help 
support FV victims and their family in upcoming court matters. 

The FV team assists in training other victim support agencies in the preparation of 
victim impact statements which are used at sentencing.  The FV team also attends 
workshops and conferences relating to domestic and family violence intervention. 



A
N

N
U

A
L 

R
E

P
O

R
T 

20
18

 - 
20

19

25

The below cases are a snapshot of the kind of matters that the FV team have dealt 
with over the past year.  Whilst male FV offenders still make up the majority of FV 
cases, there has been growing reports, and successful prosecutions, of female 
perpetrators of FV, violence within same-sex relationships and elder abuse by family 
members.

POLICE V KIRSTY GARDINER

This defendant had pleaded guilty to using false evidence and to aiding and abetting 
a breach of a family violence order (FVO).  The defendant had provided false evidence 
in the form of verbal and written information to the court when she was applying for 
a FVO against her ex-partner.  The false evidence included an untrue allegation that 
her ex-partner had assaulted a neighbour and that the ex-partner had been arrested 
by police.  The court, unaware that the information was false, granted the FVO in the 
defendant’s favour against her ex-partner.  The FVO included conditions prohibiting 
the ex-partner from contacting or approaching the defendant.  The defendant had 
been advised by the court that aiding and abetting a breach of a FVO was an offence. 

Shortly after obtaining the FVO against her ex-partner, the defendant-initiated 
contact with her ex-partner by calling and messaging him as well as meeting up with 
him in person.  Within one month after the defendant had obtained the FVO against 
her ex-partner, the defendant contacted the ex-partner close to 250 times.  The 
ex-partner was charged by police for breaching the FVO when he responded to the 
defendant’s messages and calls.  

In the Magistrates Court the defendant received a six-month sentence of 
imprisonment which was suspended upon her entering into an 18-month good 
behaviour order; the court also ordered the defendant to perform community service 
work.

POLICE V MATTHEW STAGG

This defendant and his victim were former intimate partners in a same-sex 
relationship over a period of nine years. Following their separation, the defendant 
was served with a FVO which prohibited him from approaching, contacting or 
engaging in FV behaviour towards the victim.

Over a period of five months the defendant sent the victim about 270 text messages 
which were offensive and harassing in nature.  In February 2019, the victim and 
defendant were both at the Cube nightclub in Civic, having attended the venue 
separately.  The defendant approached the victim and pushed him in the chest.  The 
defendant again tried to approach the victim, however, other people, including a 
security officer, intervened.  

The defendant pleaded guilty to breaching the FVO, stalking and assaulting the 
victim. The defendant had engaged in deliberate and systematic bullying and 
terrorisation of the victim. He admitted to knowing what he was doing was, at the 
time, in breach of the FVO, but he felt blinded by anger and resentment towards the 
victim. The defendant also acknowledged that drugs and alcohol had clouded his 
judgement.
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The defendant had committed prior FV offences against the same victim.  

In sentencing the offender, the Magistrate adopted the observations of Refshauge J 
in The Queen v BG (unreported, ACTSC, 1 December 2010) with respect to the scheme 
of domestic violence orders and that non-compliance with any such order must be 
treated as severe. 

The defendant received a head sentence of six months and 10 days imprisonment, 
suspended after serving four months imprisonment and upon the defendant entering 
into a good behaviour order for 12 months. 

R V AARON HUDSON 

This defendant pleaded guilty to the following FV offences: using a carriage service 
(mobile phone) to harass his ex-girlfriend and her new partner over a three month 
period by calling and leaving harassing and threatening messages; threatening to 
physically harm his ex-girlfriend’s new partner; threatening to shoot his ex-girlfriend’s 
new partner; and blackmailing his ex-girlfriend’s new partner.  The defendant 
deliberately used his connections with an OMCG as leverage in his blackmail and 
threats.  

The defendant was 26 years old at the time of his sentencing.  The sentencing judge 
described the defendant as an intelligent and articulate man with a volatile temper 
who had a dysfunctional upbringing, a history of engaging in other criminal activity, a 
close connection with an OMCG, a limited respect for the law and authority generally, 
and a penchant for violence.  

In sentencing the defendant, the judge stated that the sentencing purpose of 
deterrence was important when it comes to FV offences.  The total sentence that the 
defendant received for his FV offences was 32 months imprisonment.

POLICE V CONSTANTINE ROUPAS 

This defendant and his partner (the victim) had made plans to go out to breakfast 
together. The victim told the defendant she wanted to go home first to change 
her clothes before meeting with him for breakfast. This angered the defendant, 
so he entered the passenger seat of the victim’s car and began yelling at her. The 
defendant’s yelling and the victim’s screams alerted a neighbour who came to help. 
The victim was frightened and asked the neighbour to call the police. The defendant 
reached across the car and grabbed the victim’s hair, pulling her towards him.

The victim managed to drive away before she was asked to drive back by the 
defendant, and she did. When the victim returned to the defendant, the defendant 
reached through the open front passenger-side car window and grabbed the victim’s 
phone.  He threw the phone on the ground, causing it to smash.

The defendant was charged with assaulting the victim and damaging her phone.  
Following a hearing, the Magistrate found the defendant guilty of both offences and 
sentenced the defendant to a 12-month good behaviour order. 
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POLICE V GEORGE DRITSAS 

An FVO was taken out against this defendant by his mother (the victim), an elderly 
lady in her late seventies.  After being served with the FVO, one night the defendant 
went to his mother’s home and took personal items from the house.  As he left 
the house, he used a cable and padlock to secure the gates, thereby blocking his 
mother’s ability to leave her own home.  She contacted police who came to cut the 
cable. 

Sometime later, the defendant returned to his mother’s home. He found her outside 
and saw that the cable had been removed. He became angry and verbally abused his 
mother, including calling her a ‘slut’. 

On the morning of the hearing, the defendant pleaded guilty to two counts of 
breaching the FVO. The defendant is awaiting sentencing in the Magistrates Court.

POLICE V EMMA DAVIES

This defendant had recently split up with her boyfriend (the victim) and moved out of 
their shared address. One morning at 4:30am, the defendant returned to the address 
where the victim was with a female friend. The defendant used her key to open the 
front door and approached the victim who was in the loungeroom with his friend. 
The victim told the defendant to leave but the defendant began punching him in the 
face, causing injuries to his face. The defendant then grabbed the victim’s testicles 
and squeezed them, leaving bruises. 

The victim’s friend ran into the bathroom and the defendant followed after her. The 
victim tried to stop the defendant from closing the bathroom door. The defendant 
then ran out of the bathroom and out of the house grabbing the victim’s friend’s 
phone before driving away. The victim called police to report what had happened.

Meanwhile, the defendant drove to the police station and alleged that she had been 
assaulted by the victim; the defendant had no observable injuries on her. 

The defendant was charged with assaulting the victim.  At the hearing in the 
Magistrates Court, the victim, his friend, two doctors and police officers were called 
by the prosecution to give evidence.  The defendant and her mother also gave 
evidence.  

The Magistrate found the defendant guilty of assaulting the victim, she was convicted 
and received a good behaviour order. The defendant has appealed both her 
conviction and sentence to the Supreme Court; that appeal is pending.

WITNESS ASSISTANCE SERVICE
The WAS continues to assist vulnerable witnesses throughout their dealings with 
the DPP and the criminal justice system. The main role of the witness liaison officers 
who make up the WAS team is to act as a liaison point between prosecutors and 
witnesses, provide information to witnesses on court processes, and give information 
on, and referrals to, available support services.



D
IR

E
C

TO
R

 O
F 

P
U

B
LI

C
 P

R
O

S
E

C
U

TI
O

N
S

28

The WAS primarily focuses on assisting vulnerable witnesses in sexual offence and 
family violence matters, and those matters where a child is required to give evidence. 
WAS may also assist with some matters of serious violent crimes such as murder, 
when referred by a prosecutor. Witness liaison officers also assist witnesses who 
are particularly vulnerable and provide a varied degree of contact from answering 
general questions to providing referrals for support services.

WAS ROLE IN ASSISTING WITNESSES
For WAS matters, the witness liaison officers maintain contact with witnesses at key 
stages of the court process, including when the matter is first before the court, when 
a plea has been entered, when a matter is committed to the Supreme Court, when 
a hearing, trial or sentence date has been set, when there is a matter outcome and if 
there is a notice of appeal. The amount of contact the WAS will make with a witness 
is determined by the needs and wishes of the witness, as expressed during the initial 
introduction after the matter is first in court. If the witness is interested in a debriefing 
session with the prosecutor, the WAS may assist in organising a meeting after the 
matter is finalised.

SUPPORT SERVICES FOR WITNESSES AND COURT 
SUPPORT
WAS has provided limited court support in terms of sitting with witnesses whilst they 
give evidence for the 2018/2019 reporting year. 

If consented by the victim, many are referred to other support services such as 
VSACT, DVCS and Canberra Rape Crisis Centre (CRCC) and the ACT Policing Victim 
Liaison Officers. These services also offer and provide support services to vulnerable 
witnesses. The WAS has actively promoted and referred victims of crime to VSACT for 
counselling, court support and other supports.  

Trained volunteers of the Volunteer Program administered by VSACT provides 
support to witnesses at meetings with prosecutors and then provides court support 
to witnesses who are required to give evidence in either the court room or in the 
remote witness room.  The volunteer program has also been able to provide court 
support at short notice if a volunteer is available. WAS has and will continue to liaise 
with the Volunteer Coordinator of the Volunteer Program and VSACT to ensure that 
witnesses have support available.

During the reporting year, the WAS still provided some court support in those matters 
where witnesses did not consent to be referred to the Volunteer Program, or where a 
volunteer could not be organised due to availability, or if a witness required support 
at short notice.
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VICTIM IMPACT STATEMENTS (VIS)
Various agencies such as VSACT, DVCS, CRCC, the ACT Policing Victim Liaison Officers 
and the WAS continue to provide information and assistance to witnesses during the 
preparation of a VIS. WAS may often assist a witness to prepare a VIS, understanding 
that it can be an extremely difficult and daunting task. Whilst WAS do provide 
assistance to the witness to capture the impact of the offence, they ensure that the 
witness understands that the VIS needs to be in their own words, ensuring credibility 
and transparency.

In the reporting year, the WAS assisted the Office in the preparation of the updated 
VIS guideline and templates, which has since been distributed to the relevant VIS 
assisting agencies, effective as of July 2019.  

SUPPORTING MULTIPLE VULNERABLE WITNESSES IN 
A MATTER AND THOSE IN ONGOING MATTERS
There were several cases which involved multiple complainants. Some have since 
been finalised whilst some are ongoing and continuing into the next financial year.  

These matters require a high degree of organisation by the WAS to ensure that 
vulnerable witnesses are informed of the court process and updated. It also 
demonstrates the importance of building a rapport and maintaining consistent 
contact with vulnerable witnesses. WAS also increased communication with VSACT 
to coordinate and ensure that the multiple vulnerable witnesses for each matter had 
appropriate court support. In particular cases, a specific VSACT case manager was 
allocated by VSACT, to maintain a consistent source of contact and support for the 
vulnerable witness. This also highlights the importance of having a consistent witness 
liaison officer in maintaining ongoing contact with a vulnerable witness when matters 
take a longer time to finalise. As a number of prosecutors may have been allocated to 
the matter a consistent witness liaison officer provides some stability for the victim.  

MEETING WITH EXTERNAL AGENCIES AND SERVICE 
PROVIDERS 
During the 2018/2019 reporting year, the WAS continued to assist with contributing to 
the weekly Family Violence case tracking meeting and enacting any of the follow-ups 
to the meeting. This forum is important in ensuring that relevant agencies including 
the AFP, ACTCS, CYPS, VSACT and the DVCS are offered to or linked with victims of 
family violence throughout the court process, and to ensure that assistance is offered 
to those identified as not receiving or engaging in support. The most significant 
change is that a prosecutor of the Family Violence team now attends the weekly 
meeting and that the WAS will only attend if a prosecutor is not available. However, 
the WAS continue to prepare the relevant DPP information for this meeting and follow 
up on outstanding issues raised at the interagency meeting.
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The WAS continued to attend monthly Wraparound Sexual Assault Reform Program 
(SARP) meetings with the AFP, CYPS, CARHU, FAMSAC, CRCC and VSACT. Wraparound 
continues to provide a confidential forum where information regarding client matters 
and support is discussed. The WAS continued to advise of involvement in sexual 
assault matters and provided updated information concerning client matters and 
support. 

WAS CASE LOAD
A breakdown of all WAS matters within the 2018/2019 reporting year is as follows:

Offence type Categories Number of WAS matters Percentage*

Adult Sexual Assault 60 40

Child Sexual Assault 33 22

Child Pornography 1 0.7

Death 4 2.7

Historical Sexual Assault 36 24

Less Serious Violence Off (adult) 1 0.7

Less Serious Violence Off (child) 0 0

Other 8 5.3

Serious Violence Offence (adult) 6 4

Serious Violence Offence (child) 1 0.7

Total 150 100

*Figures have been rounded up after the first decimal point.

THE NEW COURT PRECINCT 
The new ACT courts were opened in 2018, with new facilities such as a number of 
remote witness suites and technology to better assist vulnerable witnesses giving 
evidence.  There is also a safe and easy access to the new court building for witnesses 
utilising the remote witness rooms.
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CANINE SUPPORT PROGRAM
In the 2018/2019 reporting year, the ACT Courts began trialling the canine support 
program which the WAS has utilised for vulnerable witnesses. This program seeks 
to assist in reducing witness anxiety levels when they give evidence.  Arrangements 
have been made for vulnerable witnesses to have access to Quota or Alfie the therapy 
dogs at the remote witness room.

CONFISCATION OF CRIMINAL ASSETS
The Office conducts confiscation proceedings under the Confiscations of Criminal 
Assets Act 2003 in the Magistrates and Supreme Courts. Proceeds of crime and 
instruments of crime are restrained and forfeited through these proceedings. This 
ensures that a person will not be enriched because of the commission of an offence, 
and to deprive a person of all material advantage derived from, or any property used 
in, the commission of an offence.

In April 2018, the Office established a dedicated confiscation practice which has 
continued activity throughout the 2018/2019 reporting year. This has seen an increase 
of restraint and forfeiture matters initiated by the DPP as well as the use of the 
auxiliary capabilities of the Act to obtain information from third parties and conduct 
compulsory examination of offenders and their associates to locate property 
that is or could be subject to forfeiture. The team works closely with the Financial 
Investigation Team of the Australian Federal Police who conduct preliminary 
investigations as to offending and derived offending and liaise with AUSTRAC, the 
Australian Taxation Office as well as Police in other jurisdictions. 
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During the 2018/2019 reporting year, the value of restrained property totalled 
$5,336,644.00 and tainted interests in property forfeited to the Territory totalled 
$615,543.951. This has been achieved by way of 87 restraining orders and 15 penalty 
orders, with 12 examinations conducted and 6 production orders issued.

ACT confiscation proceedings have included matters relating to child exploitation 
material, OMCG activity and corporate fraud. Unsurprisingly, drug related matters 
continue to dominate confiscation proceedings. 

ACT DPP V SLATER, RILEY AND MCCALLUM

The DPP obtained restraining orders in 2018 against the property of two defendants 
in relation to drug trafficking offences committed by the First Defendant in 2016. 

It was through the restraint of property of the First Defendant and subsequent 
investigation of the First and Second Defendants that a link was discovered between 
the First Defendant and a Third Defendant, who had been arrested for separate drug 
offending in 2018. They were OMCG associates and police have alleged that the First, 
Second and Third Defendants laundered drug money through a tattoo parlour in 
the ACT which had been operated by the Second and Third Defendants after the 
incarceration of the First Defendant.

In 2019 the proceedings were enlarged and further restraining orders were granted 
(most significantly over the tattoo parlour), as well as orders restraining property of 
the Third Defendant. Additionally, penalty order applications have been made for 
the benefits derived from the money laundering and drug trafficking which are to be 
heard later in 2019. 

ACT DPP V TOMAS

In 2015 the DPP commenced proceedings to restrain a cannabis ‘grow house’ owned 
by the defendants in Rivett.  The defendants had approximately $50,000 in equity 
in the property. In order to frustrate the forfeiture of that property, the defendants 
sold it before forfeiture could be affected.  This, in turn, triggered a much larger 
investigation by the AFP.  The investigation revealed the defendants had interests in 
three other houses – two in Canberra, and one in Bateman’s Bay.

The confiscation proceedings were then enlarged to include those three properties 
on the basis that they were tainted property.  The proceedings ended successfully 
with the DPP entering into consent orders whereby the defendants paid a sum of 
money to the Territory to resolve the proceedings.

1   The values referred to are based on the estimated value of the property at the time of restraint.  Not 
all property that has been forfeited to the Territory will have been sold at the time of the preparation 
of this report.
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R V EASTMAN

BACKGROUND
On 3 November 1995, following a jury trial, David Harold Eastman was convicted 
of the murder of Assistant Commissioner Colin Winchester on 10 January 1989. Mr 
Eastman was sentenced to life imprisonment.  Following a comprehensive inquiry 
into his conviction, the Full Court of the ACT Supreme Court, after considering a 
report produced by Martin AJ, quashed the conviction and ordered a new trial.

In December 2016, Kellam AJ was appointed to preside over the re-trial. The re-
trial was listed to commence in July 2017 but, as reported in the last report, was 
adjourned to 12 February 2018, in part to deal with a number of pre-trial applications. 

PREPARATIONS FOR THE RE-TRIAL
A large part of the second half of 2017 was spent dealing with pre-trial applications 
and preparations for the re-trial. Because of the number and complexity of matters 
that needed to be dealt with before the trial, as well as issues in obtaining some 
evidence from overseas, the commencement of the trial was adjourned to 4 June 
2018. The final pre-trial application was heard the week before the trial commenced. 

It is clear that the determination of issues in advance of the re-trial has helped ensure 
the trial has proceeded efficiently. In addition, the judgments will undoubtedly assist 
the development of the law in the ACT in a large range of areas.

Whilst pre-trial arguments were being dealt with, the Office was simultaneously 
making preparations for trial. The size of the brief required substantial resources. The 
team consists of two junior lawyers and a paralegal, who were managed by a Senior 
Advocate, as well as two external counsel and a number of casual paralegals who 
assist on an “as needs” basis. 

One development which assisted in saving time and costs has been the amendment 
to the Evidence (Miscellaneous Provisions) Act 1991, which clarified issues identified 
by Penfold J in R v Woutersz [2017] ACTSC 212. The timing of this amendment was 
fortuitous as it simplified the process for ACT courts to take evidence remotely using 
audio-visual links (including in places outside Australia). Due to many witnesses 
residing interstate or internationally, the ability to take evidence remotely, rather 
than flying witnesses to Canberra yielded savings as well as reduced the burden on 
witnesses, many of whom have had health issues making travel difficult. This matter 
was the first in the jurisdiction to make an application under the new provisions.
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THE RE-TRIAL
The retrial commenced with the arraignment on 4 June 2018 before Acting Supreme 
Court Justice Kellam. 

The jury empanelment occurred at the Albert Hall, where from a Jury pool of over 
500 people,16 jurors were empanelled. The five-month trial that followed, was led by 
two of the most skilled legal teams in Australia, Murugan Thangaraj SC and Michelle 
Campbell for the Crown and George Georgiou SC, Michael Stanton and Lucy Line for 
defence. The Crown opened to the jury on 18 June 2018, and the defence on 20 June 
2018.

To keep the trial manageable, sensible agreement resulted in 12 sets of agreed facts 
being tendered, and the evidence of 41 witnesses being led in written form due to 
their unavailability. In the end, the jury heard from 127 Crown witnesses, over 30 of 
whom gave evidence via AVL from a location outside of the court room. The crown 
tendered 252 exhibits, and the defence tendered 17, with the trial producing 3862 
pages of transcript.

At the conclusion of the trial, the evidence was summarised in an almost two-week 
long closing address by the Crown between 8 October and 18 October 2018, and the 
defence between 18 October and 1 November 2018. The learned trial judge summed 
the case up and charged the jury for a further two weeks from 1 November 2018, with 
the jury retiring for their very complex and difficult deliberations on 14 November 
2018.

It was clear from the outset that the jury were very dedicated to their role, and 
requested some additional transcripts shortly after their retirement. Over the week-
long deliberation, the jury sought additional material on three separate occasions. At 
11.20am on Monday 19 November 2018, the jury forwarded their fourth jury note to 
the court, stating;

After some days of deliberation we have reached a situation where we are unable to 
reach a unanimous verdict either way. Even given more time, it seems improbable 
that we will be able to reach consensus. Could you offer advice on how we should 
proceed?’

At 2.34pm that same day, the learned trial judge gave the jury a direction in 
accordance with the 1993 High Court case of Black v The Queen, that courts 
throughout Australia have found very beneficial in breaking deadlocked juries, and 
the jury retired to continue its deliberation. The jury appeared to have been assisted 
by the direction, as on Wednesday 21 November 2018, the jury requested another 
night to continue their deliberations. At 10.15am on Friday 22 November 2018, one 
week and one day after retiring, the jury returned a verdict of not-guilty.

As one would expect with such a high-profile case, there was a great deal of media 
commentary and public interest following the jury verdict. Such public commentary 
is a very important part of the criminal justice system, as public confidence in the 
criminal justice system deserves close scrutiny. As Director of Public Prosecutions, 
I am a minister of justice and the role of my Office is to ensure the public have well 
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placed confidence that people charged with criminal offences are tried thoroughly 
as well as fairly. Cases such as R v Eastman demonstrate why the criminal justice 
system is worthy of such public confidence. This case, as much as any, was a clear 
demonstration of excellence in investigation, a pragmatic and high-quality judicial 
officer assisted by two very high-quality legal teams, who all entrusted the decision-
making role to a clearly very vigilant and conscientious jury, who worked extremely 
hard to reach their unanimous decision. Their level of conscientiousness was most 
clearly demonstrated by the fact that even after expressing they were deadlocked, 
with the appropriate legal direction they continued their deliberation for another 
three days, and managed to reach a unanimous verdict. Such cases demonstrate that 
the criminal justice system in the ACT is of very high quality.

WORK HEALTH AND SAFETY PROSECUTIONS 
This Office continues to have a WorkSafe dedicated prosecutor who works closely 
with WorkSafe in prosecution and investigation strategies. Prosecutions however 
are limited; arising from serious breaches where other avenues of compliance are 
inappropriate. The Office continues this year with one of the largest prosecutions the 
Territory has seen resulting from the death of a worker at the University of Canberra 
Hospital construction site. The crane driver charged with manslaughter has been 
committed for trial in the Supreme Court and is subject to criminal case conferencing. 
The Supreme Court introduced criminal case conferencing which is highly beneficial 
to a trial such as this, as it is reliant on voluminous, complex, technical evidence. 
Opportunity to negotiate agreed mechanisms of adducing evidence as well as 
possible resolution has potential for significant time and costs savings for both the 
accused and the Territory. 

The remaining eight defendants charged with Work Health and Safety Act 2011 
offences remain in the Industrial Court awaiting the outcome of the proceedings 
against the accused. 

The Office prosecuted two matters this year to finality: Carnall v M & K Meats Pty Ltd 
and Cummins v LifeStyle Homes Pty Ltd: each resulting in a conviction and a financial 
penalty. 

REGULATORY MATTERS
In addition to offences charged by the AFP, the Office is also responsible for 
prosecuting a wide range of regulatory offences.  These offences are referred to the 
Director from various regulatory agencies: offences relating to the mistreatment 
of animals are referred by the RSPCA; offences relating to improper handling or 
preparation of food sold by restaurants or cafes are referred by the ACT Health 
Directorate; and offences relating to excessive noise pollution by owners or occupiers 
of private homes are referred by the ACT Environment Protection Authority.
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The below table sets out the number of regulatory matters referred to the Director, 
and which proceeded to prosecution, during the 2018/2019 reporting year from the 
following agencies:

 > The RSPCA

 > The ACT Environment Protection Authority

 > The ACT Health Department

 > Access Canberra

Act Matters (No.) Proved /  Fine Paid

Animal Welfare Act 1992 3     2 (proved)

Environment Protection Regulation 2005 3     1 (proved) / 1 (fine paid)

Food Act 2001 2     2 (proved)

Working with Vulnerable People Act 2011 1   1 (fine paid) 

 TOTAL 9     5 (proved) / 2 (fine paid)

The different regulatory agencies provide the Office with briefs of evidence with 
respect to potential regulatory offences, often with a recommendation as to potential 
charges.  The evidence is then assessed by the regulatory prosecutor and, in 
consultation with the relevant agency, a decision is made as to what charges (if any) 
should be laid.

Regulatory prosecutions have raised interesting legal issues for the Office.  For 
example, in offences concerning the potential mistreatment or neglect of animals 
where the relevant animal was not a household pet but was kept as part of a business 
(eg a zoo or circus), there is a question of whether charges should be laid against 
the owner of the animal as an individual, or against the corporation that runs the 
business.  Typically, the corporate entity would be charged in cases if there is clear 
evidence to show that it was the owner of the animal.  However, in some cases, where 
the corporate entity and the director of the company are effectively the same person, 
a decision can be made to charge both the business (ie the corporate entity) and the 
company director (ie the natural person) as co-offenders.  

Another example relates to offences concerning excessive noise emanating from 
a private residence.  In one such matter, a question arose as to whether the actual 
home-owner should be held liable for the excessive noise (in this case, music being 
played at a very loud volume), even though the evidence suggested that another 
occupant of the house (ie a guest or flat-mate) was the one actually causing the 
noise.  In this matter, the relevant legislation ultimately placed the liability for the 
noise pollution on the home-owner, and it was therefore correct at law to lay a 
charge against the home-owner rather than the other occupant.  Although this could 
seem somewhat unfair, it is nevertheless justifiable because as the home-owner had 
permitted the other occupant to be at their house, the home-owner had effectively 
allowed (either expressly or impliedly) the other person to cause the excessive noise.
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PARKING MATTERS
This Office also prosecutes parking infringements. This year 330 parking matters 
were completed: 25 convictions, four dismissed and nine proven but no conviction 
recorded. For the remaining matters, no evidence was offered by the prosecution, 
usually because the defendant paid the infringement notice before the hearing date. 

CASE REPORTS
The following illustrate the breadth of work of the Office. 

POLICE V VITTORIO GUIDA

The defendant and the complainant matched with each other one night on the dating 
application ‘Tinder’. That same night, the defendant slept over at the complainant’s 
house. 

The morning after, the complainant offered to give the defendant a lift in her car. As 
they were about to leave the house in the complainant’s car, the defendant told her 
that he had left his wallet in her house. The complainant went back inside her house 
to look for the wallet and left her car keys inside the vehicle. After the complainant 
was unable to locate the defendant’s wallet inside her house, she returned outside to 
discover the defendant had driven off with her car, inside of which was her bank debit 
card. 

The defendant entered pleas of not guilty to charges of take motor vehicle without 
consent and minor theft. The charges were proved at hearing and the defendant 
was sentenced to an 18-month good behaviour order with 12 months supervision 
(focusing on drug and alcohol counselling) and a 12-month good behaviour order 
respectively. The defendant also entered pleas of guilty to driving while his licence 
was suspended and failing to appear in court in accordance with his bail conditions. 
He received a $350 fine and another 12-month good behaviour order respectively.

ANDREWS V THOMSON [2018] ACTCA 53 

This was an appeal instituted by the Crown and involved the interpretation of section 
53A of the Bail Act 1992 (ACT). The offender had been on bail conditions, and police 
became aware that she had breached those conditions. One evening, two police 
officers attended the offender’s house, and eventually gained entry to effect an arrest 
of the offender without warrant. In the course of the arrest the offender resisted and 
was subsequently charged. The matter initially proceeded to hearing summarily 
where the Magistrate at first instance dismissed the charge against the offender on 
the basis that the power in section 53A of the Bail Act 1992 did not authorise a police 
officer to enter into a private premises to effect an arrest without warrant for a breach 
of bail. 

The Crown appealed to a single judge of the ACT Supreme Court where it was argued 
section 53A was a broad power which authorised police to enter and was derived 
from the common law which permitted such an entry. A single judge dismissed the 
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appeal; whilst the single judge found there existed such a common law power to 
enter to arrest for a breach of bail, he nonetheless determined that the legislative 
movement of the power in s 53A over time had effectively washed it of its common 
law origins. 

The Crown then appealed this decision to the Court of Appeal. The Court upheld 
the appeal in favour of the Crown, finding that as a matter of simple statutory 
construction, and a consideration of the common law power which previously 
existed, section 53A permitted a police officer to enter a premises to affect an arrest 
where a person was believed on reasonable grounds to have breached or about to 
breach their bail conditions. The Court of Appeal found that the provision would be 
“unworkable” without such an interpretation. 

Following the Court of Appeal’s finding in favour of the Crown, the offender applied 
for Special Leave in the High Court. That application was eventually discontinued. 

R V BAIKEITOGA 

The accused was charged with one count of engaging in sexual intercourse without 
consent. The accused was a Fijian Cadet at the Royal Military College Duntroon. The 
victim was also a cadet at the College who had just started her training. Both the 
accused and the victim were in the same company, however neither the accused 
nor the victim were known to each other. On the evening of 31 March 2018, both the 
victim and the accused were out in civic with their respective friends drinking. In the 
early hours of 1 April 2018, the accused and other Fijian cadets attended Mooseheads 
nightclub. The victim and her friends were also there. At around 2.00am in the 
morning, the victim ran into the group of Fijian cadets, two of whom she knew and 
began dancing with. The victim was significantly intoxicated and had no memory 
of this time, suffering from an alcohol induced blackout. At some point in time the 
accused approached the victim and began to hug and kiss her, but following that had 
no interactions. The victim left the Mooseheads bar with another cadet at around 
2.30am.

About one and half hours later, at 4.15am, the accused returned to the company. 
At some point in the early hours of the morning, the complainant woke to find the 
accused engaging in sexual intercourse with her. The victim did not know who the 
person was as it was dark and told him to stop. The accused then left the victim’s 
room. 

The victim reported what had happened to police, and a medical examination was 
conducted which found the presence of semen. In a subsequent police investigation, 
the accused lied to police stating he had not been in the victim’s room, but had spent 
the night in the common room. Following speaking to police, the accused made a 
number of searches on his mobile phone to the effect of, “I was suspected to be a 
sexual assault offender”, “when is a charge laid”, “when do police charge you”, “I was 
suspected to be the sexual assault”, “sexual assault investigation process”, “how to 
beat a sexual assault charge”, “how long does it take for police to lay charges”  “what 
happens when DNA results match”, “my DNA in last two months does match my DNA 
now” – amongst other searches. A subsequent biological testing of the semen found 
during the victim’s medical examination found the accused’s DNA. 
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The accused faced a trial before a jury in the ACT Supreme Court. The accused gave 
evidence that he had lied to police because he was scared of the consequences of 
being disciplined in the military and conducted the searches because he wanted to 
know what would happen to him and his friends. 

After a nine-day trial and subsequent deliberations, the jury were unable to return a 
unanimous verdict. The jury were then discharged. 

After consultation with the victim, and applying the prosecution policy, it was 
determined that a subsequent trial would not proceed. The accused has since 
returned back to Fiji. 

R V MARCUS RAPPEL 

In August 2017, while serving his sentence of 32 years and two months imprisonment 
for the Murder of Tara Costigan and other violence offences, Marcus Rappel 
intentionally inflicted grievous bodily harm upon two fellow inmates at the Alexander 
Maconochie Centre.  

The inmates were assaulted in their cells, causing life-threatening injuries including a 
punctured lung, a fractured rib, fractures to the eye socket to one inmate, and a deep 
tear above the other inmate’s ear resulting in scarring.  

During a trial in the Supreme Court in September 2018, Mr Rappel pleaded guilty to 
the offences.  

Mr Rappel was sentenced to a total term of 18 months imprisonment, with the 
structure of the sentence such that his overall term of imprisonment was increased 
by six months and the non-parole period by three months.  

The maximum penalty provided by the legislature for the offences against s. 19 
Crimes Act is 20 years imprisonment.  

The Crown appealed against this sentence on the basis that it was manifestly 
inadequate.  The ACT Court of Appeal agreed and re-sentenced Mr Rappel to an 
overall sentence of six years imprisonment, with a nominal non-parole period of four 
years imprisonment.  

The Court of Appeal stated that: 

“Within the gaol community, further offending must be seen to carry the 
consequence of a full sentence being imposed as an almost inevitable 
outcome, so as to effectively deter further offending, rather than being seen 
to be subject to an effective discount because of an existing sentence. Those 
already in custody will then have the strongest of incentives not to transgress 
further and thereby extend their incarceration, the date of release obviously 
being of vital importance”.

Mr Rappel will now become eligible for parole on 27 February 2044, at which time he 
will be 69 years of age.  
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POLICE V SARAH-JANE PARKINSON

This is a terrible case were a young man was sent to jail following false rape 
allegations from his ex-fiancé.  It is also a sobering reminder to those involved in the 
criminal justice system of the seriousness with which claims of rape and domestic 
violence are treated.  

The offender was a former NSW police worker who met her partner in 2011.  Over 
the following two years they bought a house together and became engaged.  By 
November 2013 the relationship had deteriorated, and they had separated.  The 
partner started court proceedings in relation to their jointly owned house, however, 
in December the offender’s mother placed a caveat on the property.  The following 
day the offender, who was in a new relationship, contacted police and alleged her 
ex-partner had assaulted her during their relationship.  By March 2014 the offender 
escalated her complaint.  On the day she made up the allegations, she sent her new 
partner a blank message which was their call for help.  Police went to her house and 
found her with a head injury (which was later found to be self-inflicted), her jeans 
undone and a condom wrapper nearby.  At the time she feigned memory loss and 
claimed she couldn’t recall much other than her ex-partner had come to the house 
and grabbed her.  Over the following days she pretended to remember more things 
about what happened before falsely claiming her ex-partner had raped her.  In 
the meantime police had arrested the ex-partner who had been at home asleep.  
Because of the earlier charges against him he was refused bail and subsequently 
spent four months at Goulburn gaol before continuing police investigations raised 
questions about the offender’s claims and he was released. 

Police arrested the offender and charged her with a number of false accusation 
offences.  She pleaded not guilty.  At the first hearing in 2015, following week-long 
evidence, a Magistrate convicted the offender.  However, she appealed and the 
conviction was set aside, and a re-hearing was ordered.  In November 2018, on the 
morning of the re-hearing, the offender changed her plea and pleaded guilty to the 
charge.  She was sentenced to three years and one-month imprisonment with a non-
parole period of two years.

R V MATTHEW GREEN

For most parents, when we send our child to school we assume they will be safe.  
Unfortunately, that wasn’t the reality for a Fadden family in 2017.  Mrs BI dropped her 
10-year-old son and younger daughter at primary school and said goodbye to them 
before driving to work.  When she arrived at work, she received a call to say that her 
son had been involved in an incident and had been taken to hospital.  She met her 
husband at the Emergency Department.  Their son had received initial resuscitation. 
CT scans of his head showed he had suffered fractured facial bones and cerebral 
haemorrhaging.  He was airlifted that day to Sydney’s Westmead Children’s Hospital 
for treatment.  Their son would not be out of post traumatic amnesia for another 24 
days.  His brain injury was in the “very severe” category.  
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When the child had arrived at school that morning, he met his friends in the 
playground.  They were entertaining themselves by riding BMX bicycles around a 
circuit from the playground of the school onto a shared path which runs alongside 
the school and then back up to the playground.  While he was riding one of these 
circuits, the offender, was riding downhill along the path on his Stealth B-52 electric 
motorcycle at about 40-50 kph towards the child.  He collided with him. The impact 
of the collision buckled the front wheel of the child’s bicycle and the child was thrown 
from his bike unconscious and landed several metres away.  Police would later do a 
reconstruction of the collision that showed the path was mostly straight with good 
sightlines and the offender would have had an unobstructed view for about 160m to 
the child.  At 40kph he had about 15 seconds to react.  But he didn’t.  Police charged 
him with culpable driving and, alternatively, negligently causing grievous bodily harm.  
He pleaded not guilty.  Following a trial however, the jury found him guilty of the 
alternative charge.  He was sentenced to 20 months imprisonment with a non-parole 
period of 10 months.

R V DAVID KISUN

Although the Child Abuse Royal Commission ended in December 2017 its impact is 
continuing to be felt.  As are the destructive effects of an era where religious child sex 
offenders were able to move from school to school offending against students.  

In this case it was a newspaper article about the Royal Commission that led to 
41-year-old EC finally reporting the sexual abuse he suffered at the hands of his 
teacher when he was nine years old.  The offender had been a teacher at Marist 
College in Canberra in the junior school.  EC was in the offender’s Year 4 class when 
the offender sexually interfered with him.  EC was sitting in the back row of the class 
when the offender approached him from behind and put his hands underneath his 
shirt and fondled his chest for several minutes.  On another occasion after class when 
no one was around the offender kept EC behind and told him to sit on the edge of 
the teacher’s desk. The offender then put his hand on EC’s leg and worked his way 
up under his shorts and fondled his genitalia.  EC’s older brother, CC, who had also 
been taught by the accused a year or two earlier reported similar abuse.  At the first 
trial the jury heard evidence from the offender’s fellow teachers speaking to his good 
character.  The jury acquitted the offender of one charge but were unable to reach a 
verdict on the other charges.  

Following media publicity of the first trial New Zealand police got in touch with the 
AFP.  They had received complaints from former students (men then in their late 
50’s) about sexual abuse they had suffered at the hands of the offender when he 
was a teacher at Marist Newtown in New Zealand.  Prosecutors successfully applied 
to the court at the re-trial to adduce evidence from those former students to show 
the offender’s tendency to act on his sexual interest in boy students in his class.  
Following a two week trial a jury found the offender guilty of the offences against EC 
and CC.  The offender (then 72 years old) was sentenced to two years four months 
imprisonment.  The sentence was suspended.
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R V BRETT COLLINS

EN was the part owner of a successful restaurant business and was provided with 
a company car, a black Holden HSV Maloo ute.  The purchase price was $87,000 
(including insurance and lease costs the total was $110,000).  EN considered the car 
his baby.  He used to think that people’s attachment to their cars was ridiculous 
until he owned that car.  So when the offender (who he had just met and taken to 
the basement carpark to handover a ring he was keeping as security on a loan to an 
acquaintance) demanded he give him the keys to his car, he tried to make light of 
the situation.  But when the offender produced a knife and said, “Give us the keys or 
you’re going to get hurt”, he gave him the keys.  The offender threatened him that if 
he told anybody about this or called the police that he would kill him.  EN returned 
to his unit and told his girlfriend what happened but not in detail.  EN then took his 
girlfriend’s car and drove around Kingston trying to find his car.  When he got back 
to the unit he explained in a bit more detail what had happened and explained the 
threats that had been made.  He was still in shock and wasn’t sure how to deal with 
the situation.  EN felt scared and was cautious about going to the police because of 
the threats, however later that day decided to contact police.  

Police identified the offender and charged him with aggravated robbery.  During 
the trial EN admitted that he didn’t tell police about his own drug use or that when 
he was in the carpark the offender produced a gram of methylamphetamine which 
he offered to exchange for the ring.  He stated that he didn’t want his girlfriend to 
know he was a regular user.  The offender gave evidence, but the court found his 
narrative of events implausible.  The offender admitted being a significant user 
of methylamphetamine and being unemployed with no source of income other 
than Centrelink payments.  While he admitted taking the car, he denied he had any 
financial motivation and claimed to have simply abandoned the car. He also denied 
that he had ever produced a knife.  The court rejected this and found him guilty.  He 
was sentenced to three years and three months imprisonment.

R V QG

QG was 19 years old.   Growing up he did not have much contact with his mother, but 
he did have a good relationship with his grandmother.  He and his girlfriend had been 
dating since they were 12 years old.  They had two children together who now live 
with his grandmother.  Their relationship wasn’t healthy.  It was marred by domestic 
violence.  The domestic violence as well as the offender’s use of cannabis, played an 
extensive role in what happened in March 2017.  

The offender was at home with his girlfriend when he told her to go and get him a 
bong.  She went out to get him a bong but came back because she couldn’t find one 
anywhere.  The offender told her that if she couldn’t get him a bong ‘then get down 
and suck my dick’.  She refused and told him that she wouldn’t while he was acting in 
that manner.  But the offender didn’t take no for an answer and grabbed her by the 
hair and dragged her to the couch and made her perform oral sex on him.  During the 
incident he punched her in the head several times and held a kitchen knife against 
her back threatening to stab her with it.  At one point during the incident he accused 
her of cheating on him and stomped on her leg causing her enough pain to think her 
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leg was broken.  Later the offender told her to go find him a bong again.  She tried to 
take her mobile phone with her, but he wouldn’t let her.  However, she managed to 
hide her old phone in her pocket before she left.  As soon as she left the house she 
called 000 and reported the incident.  Police met her at nearby shops and took her to 
hospital for a medical examination.  Later police charged the offender with a number 
of offences including sexual intercourse without consent.  Following a week-long trial, 
the jury found the offender guilty.  He was sentenced to three years and five months 
imprisonment.

R V KN

The offender was charged with sexually abusing two young girls, LL and SN. 

The offender was in a relationship with LL’s mother. Occasionally, LL and her mother 
would stay at the offender’s residence. The offender tricked LL into playing a “game” 
where she was blindfolded and was asked to identify a spread (such as chocolate 
spread or peanut butter) by taste. The offender began playing this game by placing 
the spread on a teaspoon and then inserting it into LL’s mouth. The offender then 
continued playing this game by placing the spread on his finger and inserting it into 
LL’s mouth. Ultimately, the offender played this game on multiple occasions with LL 
by spreading the substance on his penis and placing it into LL’s mouth. LL was 10-11 
years old at the time of offending.

A few years later, the offender was no longer in a relationship with LL’s mother and 
was residing in a shared house with a flat-mate who had a daughter, SN, with a 
disorder called Agenesis Corpus Callosum. One night, the offender entered the 
bedroom of SN and forced his penis into her mouth. SN was 12-14 years old at the 
time of the offending.

The offender contested the charges – however, he was found guilty by a jury. The 
offender was sentenced to seven years and six months imprisonment in total for the 
sexual abuse of both victims. The offender has now appealed against his convictions.

R V REECE SALCEDO AND NATHAN STRETTON

For most parents, you will believe that you and your children are safe in the family 
home. Unfortunately, that wasn’t the reality for a South Canberra family in 2017. 

Mr G engaged in an argument with a former acquittance, Casey Ogle, following a 
traffic collision. He took the keys to her car and threw them away as he left the scene. 
Ms Ogle, believing that Mr G still had the keys to her car, sent Reece Salcedo and 
Nathan Stretton, her then boyfriend, around to Mr G’s girlfriend’s residence. At home 
that night were her two girls; a six year old and a 13 year old. The 13 year old spoke to 
the offenders at the door, telling them that her mother and Mr G were not at home. 
Shortly afterwards, her mother and Mr G returned home. The offenders, who had 
waited for their return, came to the front of the house and confronted Mr G with at 
least one firearm. Mr G continually denied he had the keys, and quickly went inside 
the house to call police. The offenders then forced entry into the house. A gun was 
pointed at the 13 year old and further demands were made by the offenders. Mr G 
charged the offenders and at least one offender fired the firearm. The 13 year old 
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girl and Mr G were both separately shot and the offenders fled the residence. Due to 
their wounds both the 13 year old and Mr G were transported to hospital to receive 
emergency medical treatment.   

The offenders were found guilty at trial of aggravated burglary, making a threat 
to inflict grievous bodily harm, recklessly inflicting actual bodily harm and 
intentionally inflicting grievous bodily harm. The offender Salcedo pleaded guilty to 
a related charge of possessing a prohibited firearm and was sentenced to 10 years 
imprisonment with a non-parole period of five years. The offender Stretton pleaded 
guilty to 11 separate charges and was sentenced to 11 years imprisonment with a 
non-parole period of six years and five months. As the sentencing judge noted ‘[t]this 
was an extreme violation of the safety and sanctity of the time and of the people who 
lived there’.

R V TIMOTHY GREEN

On 14 March 2019, on day seven of a jury trial, the trial judge directed the jury to 
return verdicts of not guilty to two counts of choke, strangle and suffocate (R v Green 
(No. 3) [2019] ACTSC 96).  

The defendant was alleged to have choked, suffocated and strangled his mother 
(the victim) on two separate occasions on the one night.  The victim had reported 
to police in an evidence-in-chief recorded statement, that on the first occasion her 
son (the defendant) had squeezed her neck with his hands, and that on the second 
occasion the defendant had smothered her with a cushion and that she needed to lift 
a corner of the cushion in order to breathe.

At the trial, the judge interpreted the meaning of ‘choke’, ‘strangle’ and ‘suffocate’ 
narrowly to require the victim’s breathing to have stopped; on the other hand, the 
prosecution argued that such narrow interpretation should not be given to those 
terms, and that it sufficed if the breathing was impeded or restricted rather than 
having to prove that breathing had stopped. 

Following the discharge of the jury, the ACT Government immediately sought to make 
amendments to the law to make it clear that the decision of the trial judge was not 
consistent with the original policy intent of the law.  Following consultations with the 
DPP and a Forensic Medical Specialist from Canberra Health Services, on 1 August 
2019, the law was amended so that the definition of ‘choke’, ‘strangle’ and ‘suffocate’ 
was consistent with the original policy intent of the law makers.  The amendment 
remedied the narrow interpretation adopted by the trial judge in R v Green.  

The amendment makes it clear that to commit the offence of choke or strangulation, 
it does not require for the victim’s breathing to stop; it only requires pressure to any 
extent to have been applied to the victim’s neck.  The amendment also makes it clear 
that to commit the offence of suffocation, it does not require the victim’s breathing 
to stop; it only requires for the victim’s respiration to be obstructed, interfered or 
impeded to any extent.  
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The amendment is designed to ensure that the offence reflects the original policy 
intention, which was to recognise the serious impacts on long-term health and the 
increased risk of mortality associated with applying any pressure to the neck or 
with any obstruction, interference or impeding of one’s respiration. This is especially 
the case in family violence matters.  That is why the offence of choking, strangling 
or suffocating a person is categorised as an act endangering health or life in the 
legislation (see sections 27 and 28 of the Crimes Act 1900).

POLICE V O’RIORDAN

On 15 March 2019, Neil O’Riordan was charged with one count of assisting Penelope 
Blume to commit suicide under section 17(1) Crimes Act 1900.

At the time of her death, Ms Blume was 68 years of age and Mr O’Riordan was 63 years 
of age. The pair had been in a loving, supportive relationship for over 25 years.  In 
2016 Ms Blume developed motor neurone disease, which is a degenerative disease 
that in the words of her Doctor, is a “progressive condition which eventually leads to 
death”.

The trajectory of the disease was such that it first affects the larger muscles of the 
body impacting mobility, then as the disease progresses, it impacts the muscles 
related to swallowing and speech, then eventually the muscles relating to breathing. 
The deterioration caused by the disease becomes more rapid towards the end of its 
trajectory, with the ultimate cause of death being respiratory arrest caused by the 
impacts of the disease on the function of breathing. 

Both Mr O’Riordan and Ms Blume were medically trained and were acutely aware of 
the disease’s trajectory and the manner of death from the disease, and by late 2017 
Ms Blume’s mobility had significantly declined.  By November 2018 the disease was 
in its advanced stages, and Ms Blume had conducted research into how to end her 
own life before suffering respiratory arrest. With the assistance of Mr O’Riordan, on 
5 November 2018, Ms Blume attended an education evening run by an organisation 
she discovered during her research. This organisation taught people suffering 
terminal illnesses how to painlessly end their life, firstly by instructing as to a method 
that results in death with minimal discomfort, and further by selling the necessary 
equipment online to achieve this.

By January 2019 Ms Blume had lost all independent functionality including walking, 
self-care and toileting. By March 2019, in the words of Ms Blume’s treating doctor; “Her 
breathing was beginning to become affected” “She was referred to the respiratory 
physician” “Her quality of life was deteriorating” “It wouldn’t have surprised me if she 
died at some point this year from this condition”.

The manner of death requires two main support items, one being a common 
household item that required a minor modification. It was significant that the minor 
modification did not enable the death, rather it ensured the patient was rendered 
immediately unconscious so the death is achieved without mishap that would result 
significant distress prior to death. The second item is an industrial item purchased 
from the organisation that educated on this method of death. 
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Ms Blume made the purchase of the industrial items in January 2019, ordering online 
so that it was delivered direct to her house. The household item was in the house, 
and due to Ms Blume’s mobility issues, Mr O’Riordan made the minor modification.

Ms Blume planned to end her life a number of days before the actual date of death, 
however Mr O’Riordan successfully persuaded her to delay to another day, stating 
“she was ready, I was not”. When the delayed day arrived, on the night in question the 
items were prepared jointly by Ms Blume and Mr O’Riordan. Mr O’Riordan purchased 
a final meal and sat with Ms Blume hugging and chatting until the early hours of the 
morning.

Prior to commencement of the process, Mr O’Riordan again pleaded with Ms Blume 
to delay the process to another day, however she was adamant that she needed to 
proceed that day before the last of her limited mobility was lost.

Ms Blume applied the household item that had been modified by Mr O’Riordan and 
deployed the industrial item. The death was quick and painless, assisted by the minor 
modifications made by Mr O’Riordan. Had he not made these modifications, death 
would have still resulted, however, it may have been prolonged, resulting in a highly 
distressing process for Ms Blume.

The prosecution policy

The principle considerations in whether or not to continue a prosecution are outlined 
at section 2 of the published ACT Prosecutions Policy. At section 2.1, the policy states 
“The decision to prosecute should not be made lightly or automatically but only after 
due consideration.” 

Broadly there are two considerations as outlined at section 2.4 “The decision to 
prosecute can be understood as a two-stage process. First, does the evidence offer 
reasonable prospects of conviction? If so, is it in the public interest to proceed with a 
prosecution?”.

Law of aid and abet

The offence of assisted suicide is a unique and complex one. Firstly, it is worth noting 
that neither suicide nor failing to prevent a suicide is an offence. The High Court 
has consistently recognised the significance of autonomy (of the individual) in the 
common law and this is most notably seen in the case of Stuart v Kirkland-Veenstra2 
in which the High Court declined to recognise a duty of care owed by police officers 
to prevent a person from committing suicide. Gummow, Hayne and Heydon JJ 
concluded that such a duty would mark a significant departure from an underlying 
value of the common law which gives primacy to personal autonomy. Other support 
in law for the principle of respect for autonomy comes from cases that deal with 

2   (2009) 237 CLR 215. See also Cole v South Tweed Heads Rugby League Football Club Ltd (2004) 217 
CLR 469, 477 [14] (Gleeson CJ); Perre v Apand Pty Ltd (1999) 198 CLR 180, 215 [88], 223–5 [114]–[117], 
235 [146]–[148] (McHugh J).
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a closely related field: refusals of medical treatment. For example, in Brightwater Care 
Group (Inc) v Rossiter3, Martin CJ referred to the ‘common law principle of autonomy 
and self-determination’ and noted that the principle is ‘well established at common 
law’4. 

The law of general aid and abet involving a principle offender, is derived from R v 
Stokes and Difford at [35]; R v Clough5 and in the absence of offence specific tests, 
were applied to this case. In short, in order to establish that the defendant is guilty 
of the offence charged on the basis that he was an aider and abettor of suicide, the 
Crown must prove beyond reasonable doubt each of the following:

1. The presence of the defendant at the scene.

2. The defendant’s knowledge of all the essential facts or circumstances, specifically 
that the deceased was going to commit suicide.

3. That with that knowledge, the defendant intentionally assisted the suicide.

4. Or for the purpose of aiding and assisting the suicide if required to do so, even if 
such encouragement or assistance was not actually required.

Discretion of the Director of Public Prosecutions

Sir Hartley Shawcross QC’s statement to the House of Commons in January 1951 as 
Attorney-General pointed out that “It has never been the rule in this country – I hope 
it never will be – that suspected criminal offences must automatically be the subject 
of prosecutions.” 

On the public interest test, in launching the UK Crown Prosecution Service on the 1 
October 1986 the UK DPP Sir Thomas Hetherington, summarised its main objectives 
to include to continue prosecutions while, and only while, they are in the public 
interest. 

In relation to the test of reasonable prospects of conviction, the Director concluded 
there were reasonable prosects of conviction on a charge, that with the knowledge 
of the impending suicide, Mr O’Riordan intentionally assisted in modifying the 
household implement. Accordingly, he was satisfied there were reasonable prospects 
of conviction.

Further it is no defence that the accused’s conduct was motivated by compassion6, 
nor is a person excused from criminal responsibility because a victim consented to 
his or her own death.7

3   (2009) 40 WAR 84, 95 [48] (2009) 40 WAR 84, 95 [48]
4   ibid 91 [24]. See also H Ltd v J (2010) 107 SASR 352, 364–9 [33]–[46] (Kourakis J); Hunter and New 

England Area Health Service v A (2009) 74 NSWLR 88, 93 [5] (McDougall J) ibid 91 [24]. See also H Ltd v 
J (2010) 107 SASR 352, 364–9 [33]–[46] (Kourakis J); Hunter and New England Area Health Service v A 
(2009) 74 NSWLR 88, 93 [5] (McDougall J)

5   (1992) 28 NSWLR 396 at 398–400.
6   see Airedale NHS Trust v Bland [1993] AC 789, 892 (Lord Mustill). Also for a discussion of the irrelevance 

of motive in this context, see Margaret Otlowski, Voluntary Euthanasia and the Common Law (Oxford 
University Press, first published 1997, 2000 ed) 21–2.

7   see R v Cato [1976] 1 WLR 110, 117 (Lord Widgery CJ); Otlowski, Voluntary Euthanasia and the Common 
Law, above n 16, 20–1.
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In relation to the second test or public interest test, at section 2.9 of the prosecution 
policy, it acknowledges the Director is invested with significant discretion, and, 
in appropriate cases, must give serious consideration to whether the public 
interest requires that the prosecution be pursued. It notes that many factors may 
be relevant to the public interest, and the weight which should be accorded to 
them will depend upon the circumstances of each case. Without purporting to be 
exhaustive however, under the existing prosecution policy, those factors include; 
any mitigating or aggravating circumstances, the antecedents and background of 
the accused,  the degree of culpability of the accused in relation to the offence, the 
effect on public order and morale, whether the prosecution would be perceived as 
counterproductive, the prevalence of the alleged offence and need for deterrence, 
both personal and general, and whether the consequences of any resulting 
conviction would be unduly harsh and oppressive; 

It has been said that the cases envisaged are often ones where the harmfulness of the 
conduct was relatively low, or where the offender’s culpability was low, and given the 
proportionality, it is considered not in the public interest to institute full prosecution 
against these individuals8 however it is also noted that these are far from exhaustive 
considerations.

Caution in the application of prosecutorial discretion

The primary decision to prosecute or not to prosecute is entrusted by Parliament 
to the Director as head of an independent, professional prosecuting service.9 The 
discretion is indispensable for the individualisation of justice. Such discretion is 
necessary as rules alone cannot cope with the complexities of modern government. 
It has been noted that where law ends, discretion begins and the exercise of 
discretion may mean beneficence or tyranny, justice or injustice, reasonable or 
arbitrariness.10 Further, as outlined in R v Maxwell11 the discretions that are afforded a 
Director of Public Prosecution are insusceptible of judicial review. 

In considering this matter, the Director heeded cautions that the exercise of 
prosecutorial discretion is one of the most important but least understood aspects 
in the administration of criminal justice and acknowledge that the considerable 
discretionary powers vested in the Director of Public Prosecutions (DPP) are exercised 
in accordance with prosecution policies and guidelines, and further that the decision-
making process is rarely subject to external scrutiny.12 

It has been warned that the Director’s discretion can dangerously be synonymous 
with unchecked power, and it is accepted that public accountability of the branches 
of government play a role in the criminal law process, and is a crucial and integral 

8   Avon Hirsch and A Ashworth, Principled Sentencing (Hart 2nd ed, 1998) Ch 4.
9   R v DPP, ex parte Manning [2001] QB 330, 343-44 (Lord Bingham CJ).
10   K Davis, Police Discretion (West Publishing, 1975) 12.
11   (1996) 184 CLR 501.
12   Denise Lievore, Victim Credibility in Adult Sexual Assault Cases [2004] (288) Trends and Issues in 

Crime and Criminal Justice 1.
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part of any legal system that aspires to administer justice13, so such discretion needs 
to be exercised with extreme caution, ensuring it is transparent, principled and of 
such a high quality that it promotes public confidence in the power rather than 
detracts from it. 

Guidelines for the prosecution of assisted suicide and euthanasia

No Australian jurisdictions have offence-specific criteria for the public interest 
test for assisted suicide cases. In England and Wales however, there is a Policy 
for Prosecutors in respect of Cases of Encouraging or Assisting Suicide. Further, 
in Canada the reports of the Royal Society of Canada Expert Panel on End-of-
Life Decision-Making and the all-party Select Committee of the Quebec National 
Assembly included the adoption of prosecutorial guidelines as part of their 
recommendations for reform in this area.14

The Policy for Prosecutors in respect of Cases of Encouraging or Assisting Suicide 
Policy for Prosecutors in respect of Cases of Encouraging or Assisting Suicide in 
England and Wales was somewhat reluctantly introduced following the case of 
Purdy15 in which Ms Purdy, who suffered progressive multiple sclerosis and wished 
to obtain assistance from her husband to travel to a jurisdiction where assisted 
suicide was lawful, sought advice from the DPP as to whether her husband would 
be prosecuted after her death. In this case the Director declined to provide such 
guidance, and the House of Lords subsequently ruled that Ms Purdy was entitled to 
know the factors the DPP would consider when deciding whether to prosecute her 
husband and directed him to promulgate an offence-specific policy to that effect. 

A thorough discussion of the issues relevant to Australian jurisdictions were 
presented in a paper - Prosecutorial guidelines for voluntary euthanasia and assisted 
suicide: Autonomy, public confidence and high-quality decision-making, White and 
Downie, Melbourne University Law Review 2012. Following a thorough balanced 
discussion, White and Downie discussed the possible adoptions of the following 
prosecution guidelines for voluntary euthanasia and assisted suicide in Australia.

Avoidance of a schematic approach to the policy

Whilst the Director found the discussion and policy from England and Wales, as well 
as the discussion by White and Downie of great benefit, he deliberately avoided the 
adoption of a schematic approach to the public interest policy for this particular 
offence, or the adoptions of a public interest prosecution policy beyond that in the 
current prosecution policy. On this front, he agreed with White and Downie that such 
an approach may risk undermining Parliament’s intention that this should be an 
offence.16  The exercise of the discretion in this matter was in no way intended to be a 
commentary on the appropriateness of such conduct being an offence or providing 
guidance on how to assist a suicide and avoid prosecution. 

13   Public Accountability of Public Prosecutions, Yang K – Murdoch University Law Review (2013) 20(1).
14   Prosecutorial guidelines for voluntary euthanasia and assisted suicide: Autonomy, public confidence 

and high-quality decision-making, White and Downie, Melbourne University Law Review 2012.
15   R (Purdy) v Director of Public Prosecutions [2010] 1AC 345.
16   Prosecutorial guidelines for voluntary euthanasia and assisted suicide: Autonomy, public confidence 

and high-quality decision-making, White and Downie, Melbourne University Law Review 2012.
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Conclusion in this case

In light of Mr O’Riordan’s minimal assistance, the fact that it did not facilitate the 
death, rather avoided mishap that would only have prolonged the process, the fact 
that his motivation was purely love and compassion, and finally that Mr O’Riordan 
effectively lost his life-long partner to a terminal illness, the Director considered 
that any prosecution would be unduly harsh and oppressive, and the matter was 
discontinued on the grounds that it was not in the public interest to continue the 
prosecution. 

STATISTICS

A NOTE ON STATISTICS USED IN THIS REPORT 
Most of the statistics used in this report are generated from the case management 
system of the Office, known as CASES.  These statistics comply with the Australian 
Bureau of Statistics (ABS) standards for the characteristics of defendants dealt with 
by criminal courts (see ABS 4513.0).  A fundamental aspect that is different is that 
the ABS standard reports against defendants rather than charges.  As ABS 4513.0 
(Criminal Courts, Australia) at para 29 puts it:  “The principal counting unit for the 
Criminal Courts collection is the finalised defendant.  A defendant is a person or 
organisation against whom one or more criminal charges have been laid and which 
are heard together as one unit of work by a court at a particular level.”

Because a different system is used by ACT Law Courts, there is potential for a 
divergence between statistics produced by this Office and those produced by 
the courts.  In particular, if charges were finalised at different court appearances 
in the same case for a defendant and these were counted as finalised at each 
appearance rather than being aggregated as a single finalised defendant, there 
would be a greater number of matters recorded.  This would particularly affect 
matters shown as discontinued by the prosecution.  For example, often “back up” 
charges are discontinued at a particular appearance, but other charges against the 
same defendant that are part of the same unit of work continue on another day.  If 
ABS rules are followed, the “back up” charges would not be counted as finalised 
separately.  If they were incorrectly counted as having been finalised, then it would 
appear that more matters were discontinued than was in fact the case.

Generally, matters reported are those finalised within the reporting period.  As set 
out in ABS 4513 “finalisation” describes how a criminal charge is concluded by a 
criminal court level.  Matters are concluded as explained in ABS 4513 depending on 
the court involved.  Of particular note, a transfer to another court level (for example 
a committal either for trial or sentence) concludes the matter in one court level and 
initiates it in another court level.  

All offences in CASES are classified against the Australian and New Zealand Standard 
Offence Classification (ANZSOC).  The ABS has formulated ANZSOC to provide uniform 
national statistics.  The sixteen divisions within the ANZSOC are set out in ABS 1234.0.  
Where tables refer to matters being “disaggregated by matter type”, this is a reference 
to the ANZSOC divisions.
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The National Offence Index (NOI) is a ranking of all ANZSOC Groups and 
supplementary ANZSOC codes. This ranking is based on the concept of ‘offence 
seriousness’.  Where a finalised defendant has multiple charges the principal offence 
is determined by the type of finalisation and/or the highest ranked ANZSOC using the 
NOI.

TABLE 1: TOTAL MATTERS FINALISED BY JURISDICTION

Description Matters

Children’s Court 216

Magistrates Court 4300

Industrial Court 2

Supreme Court 287

Court of Appeal 38

High Court 1

Total 4844

Note:   Children’s Court, Magistrates Court and Industrial Court matters include committals to the 
Supreme Court.  Supreme Court matters include Supreme Court appeals and matters where a 
Notice Declining to Proceed was filed.

TABLE 2: MATTERS FINALISED DISAGGREGATED BY MATTER TYPE

Description  Matters

Homicide and related offences 

  Children’s Court 1

  Magistrates Court 9

  Industrial Court

  Supreme Court 10

  Court of Appeal 3

  High Court

  Sub Total 23

Acts intended to cause injury

  Children’s Court 57

  Magistrates Court 465

  Industrial Court

  Supreme Court 46

  Court of Appeal 4

  High Court 1

  Sub Total 573



D
IR

E
C

TO
R

 O
F 

P
U

B
LI

C
 P

R
O

S
E

C
U

TI
O

N
S

52

Description  Matters

Sexual assault and related offences

  Children’s Court 2

  Magistrates Court 75

  Industrial Court

  Supreme Court 45

  Court of Appeal 11

  High Court

  Sub Total 133

Dangerous or negligent acts endangering persons

  Children’s Court 5

  Magistrates Court 107

  Industrial Court

  Supreme Court 11

  Court of Appeal 1

  High Court

  Sub Total 124

Abduction and related offences

  Children’s Court 2

  Magistrates Court 76

  Industrial Court

  Supreme Court 11

  Court of Appeal 3

  High Court

  Sub Total 92

Robbery, extortion and related offences

  Children’s Court 20

  Magistrates Court 57

  Industrial Court  

  Supreme Court 51

  Court of Appeal 3

  High Court

  Sub Total 131
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Description  Matters

Unlawful entry with intent/burglary, break and enter

  Children’s Court 16

  Magistrates Court 126

  Industrial Court

  Supreme Court 35

  Court of Appeal 6

  High Court

  Sub Total 183

Theft and related offences

  Children’s Court 33

  Magistrates Court 194

  Industrial Court

  Supreme Court 10

  Court of Appeal 1

  High Court

  Sub Total 238

Deception and related offences

  Children’s Court

  Magistrates Court 32

  Industrial Court

  Supreme Court 6

  Court of Appeal 1

  High Court

  Sub Total 39

Illicit drug offences

  Children’s Court 7

  Magistrates Court 225

  Industrial Court

  Supreme Court 31

  Court of Appeal 3

  High Court

  Sub Total 265



D
IR

E
C

TO
R

 O
F 

P
U

B
LI

C
 P

R
O

S
E

C
U

TI
O

N
S

54

Description  Matters

Weapons and explosives offences

  Children’s Court 21

  Magistrates Court 102

  Industrial Court

  Supreme Court 14

  Court of Appeal

  High Court

  Sub Total 137

Property damage and environmental pollution

  Children’s Court 17

  Magistrates Court 108

  Industrial Court

  Supreme Court 5

  Court of Appeal

  High Court

  Sub Total 130

Public order offences

  Children’s Court 6

  Magistrates Court 66

  Industrial Court  

  Supreme Court  1

  Court of Appeal  

  High Court

  Sub Total 73

Road traffic and motor vehicle regulatory offences

  Children’s Court 21

  Magistrates Court 2003

  Industrial Court

  Supreme Court 8

  Court of Appeal 2

  High Court

  Sub Total 2034



A
N

N
U

A
L 

R
E

P
O

R
T 

20
18

 - 
20

19

55

Description  Matters

Offences against justice procedures, government security and government operations

  Children’s Court 8

  Magistrates Court 199

  Industrial Court

  Supreme Court 3

  Court of Appeal

  High Court

  Sub Total 210

Miscellaneous offences

  Children’s Court

  Magistrates Court 455

  Industrial Court 2

  Supreme Court

  Court of Appeal

  High Court

  Sub Total 457

Coronial

  Children’s Court

  Magistrates Court 1

  Industrial Court

  Supreme Court

  Court of Appeal

  High Court

  Sub Total 1

Total   4843

TABLE 3: COMMITTALS TO THE SUPREME COURT

Description Matters

Children’s Court 7

Magistrates Court 196

Industrial Court 1

Total 204
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TABLE 4: COMMITTALS TO THE SUPREME COURT DISAGGREGATED BY MATTER TYPE

Description Children’s Court Magistrates Court Industrial Court Total

Trial Sentence Trial Sentence Trial Sentence

Homicide and 
related offences 1 8 9

Acts intended to 
cause injury 18 9 27

Sexual assault and 
related offences 1 26 8 35

Dangerous or 
negligent acts 
endangering 
persons

1 3 4

Abduction and 
related offences 5 2 7

Robbery, extortion 
and related 
offences

2 29 11 42

Unlawful entry with 
intent/burglary, 
break and enter

1 1 21 9 32

Theft and related 
offences 1 4 5

Deception and 
related offences 4 5 9

Illicit drug offences 9 12 21

Weapons and 
explosives offences 5 3 8

Property damage 
and environmental 
pollution

3 3

Public order 
offences 0

Road traffic and 
motor vehicle 
regulatory offences

0

Offences against 
justice procedures, 
government 
security and 
government 
operations

1 1

Miscellaneous 
offences 1 1

Total 5 2 126 70 1 0 204
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TABLE 5: SUPREME COURT MATTERS

Description   Matters

Trials  

  Trials 56

Trial Days in Court 327

Trial Outcomes

  Guilty Verdicts 28

  Not Guilty Verdicts 21

  Other1 7

  Awaiting verdict  

Sentencing Proceedings

  Accused sentenced after committal for sentence, after 
committal for trial/changed plea2 129

Accused re-sentenced after breach 22

Total sentencing proceedings 151

Notices declining to proceed further 20

Note:   This includes trials which resulted in a hung jury or were aborted.  Such matters are not 
“finalised” for the purposes of Tables 1 and 2.

TABLE 6: APPEALS

Description Defence Appeals Crown Appeals Total

Supreme Court 51 3 54

Court of Appeal 27 11 38

High Court 1 1

Total 79 14 93

Note:   These include appeals which were discontinued, withdrawn, or in respect of which leave to 
appeal was refused; and matters where the appeal hearing was completed during the reporting 
period and the decision was reserved.

B.3 SCRUTINY
This Office is subject to scrutiny from the Auditor General and the Ombudsman.  
There were no relevant reports during the reporting period.

The Director also appears from time to time before committees of the Legislative 
Assembly.   There were no inquiries by any Legislative Assembly Committee that 
related to the operations of the Office during the reporting period. 
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B.4 RISK MANAGEMENT
The DPP risk management arrangements are part of the risk management framework 
partnership within JACSD.  This approach emphasises that the management of risk is 
the responsibility of all employees within the Office. 

B.5 INTERNAL AUDIT
This Office’s internal audit arrangements are primarily managed under the 
broader enterprise risk management framework of JACSD.  Details of the Audit 
Committee arrangements can be found in the JACSD Annual Report.  Areas of 
significant operational and financial risk are identified and managed under the Risk 
Management and Fraud Prevention Plans detailed in this report. 

B.6 FRAUD PREVENTION
The Office has a Fraud and Corruption Prevention Plan, prepared in accordance with 
the requirements of the ACT Integrity Policy.  The Plan has been circulated to all staff.

There have been no reports or allegations of fraud or corruption received and/or 
investigated during the reporting period.

B.7 FREEDOM OF INFORMATION
The Freedom of Information Act 2016 commenced on 1 January 2018, replacing the 
Freedom of Information Act 1989. This report contains information about freedom of 
information access applications made under the Freedom of Information Act 2016.

SECTION 96 STATEMENT

NUMBER OF OPEN ACCESS INFORMATION PUBLISHED UNDER SECTION 24 OF THE 
FREEDOM OF INFORMATION ACT 2016 AND STATUS OF DECISIONS

Decisions to publish Open 
Access Information

Decisions not to publish 
Open Access Information

Decision to not publish a 
description of Open Access 
Information withheld

0 4 0

NUMBER OF FOI ACCESS APPLICATION REQUESTS RECEIVED UNDER OF THE 
FREEDOM OF INFORMATION ACT 2016 AND ACCESS TYPE DETERMINATION

Access application 
received

Full 
access

Partial 
access

Refused 
access

4 1 3 0
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TIME TO DECIDE UNDER SECTION 40 OF THE FREEDOM OF INFORMATION ACT 2016

Access application decided 
within time to decide. 

Access application not 
decided within time to 
decide

Additional Number of days 
taken to decide over the 
time to decide

3 1 11

NUMBER OF APPLICATIONS MADE TO THE OMBUDSMAN UNDER SECTION 74 OF THE 
FREEDOM OF INFORMATION ACT 2016

Number of applications for 
Ombudsman review 

Number of decisions 
confirmed through 
Ombudsman review

Number of decisions 
varied/set aside through 
Ombudsman review

1 1 0

During the reporting period there were:

 > 0 requests for amendment of personal records under section 59;

 > 0 applications made to the ACAT under Section 84;

 > no fees or charges applied in relation to the processing of FOI requests. 

B.8  COMMUNITY ENGAGEMENT AND 
SUPPORT 

The following sponsorship was provided by the Director during the year ending 30 
June 2019.

No. Organisation/
Recipient

Project 
Description Outcomes Amount

1 University of 
Canberra

Sponsorship of 
prize in Criminal 
Law

Promotes excellence 
in criminal law studies, 
highlights the Office as 
a centre of excellence 
in the criminal law and 
contributes to the quality of 
criminal lawyers in the ACT

Engraved 
Medal and cash 
prize up to a 
total  value of 
$250

2 Australian National 
University

Sponsorship of 
prize in Criminal 
Law

Promotes excellence 
in criminal law studies, 
highlights the Office as 
a centre of excellence 
in the criminal law and 
contributes to the quality of 
criminal lawyers in the ACT

Engraved 
Medal and cash 
prize up to a 
total  value of 
$250

3 The DPP Plate

Perpetual 
trophy awarded 
annually to best 
mooting team 
in a contest 
between the two 
ACT universities

Promotes excellence 
in advocacy, highlights 
the Office as a centre of 
excellence in advocacy, and 
contributes to the quality 
of criminal advocates in 
the ACT

Engraving costs
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B.9  ABORIGINAL AND TORRES STRAIT 
ISLANDER REPORTING

This year the DPP launched its Employment Diversity Statement, which aims to have 
a workforce commensurate with the community most impacted by our functions. We 
have set an initial goal of having not less than 5% Aboriginal and Torres Strait Islander 
staff and undertook to report on our progress annually. 

In the current reporting period Aboriginal and Torres Strait Islander people represent 
2.74% of the DPP workforce, and we have commenced discussion with both the 
University of Canberra and Australian National University to establish indigenous 
specific traineeships. The proposed traineeships involve students completing 
a 12-month placement in the DPP legal stream, receiving academic credits in 
recognition of the experience gained. 

This is the first program of its type in this Office and aims to get more Aboriginal and 
Torres Strait Islander lawyers appearing in court in wigs and gowns.

Employment Diversity Statement is as follows:

 > This DPP aims to promote employment equality, diversity and inclusion for those 
of all ages, colours, races, ethnic or national origins, sexual orientation, marital and 
parental status, physical impairment, disability and religious beliefs.

 > The DPP recognises, respects, promotes and celebrates the value of diversity and 
adopts inclusive policies and strategies, and aims to have diversity within the DPP 
workforce commensurate with the community most impacted by its functions.

 > The DPP aims to have the number of Aboriginal or Torres Strait Islander staff not 
less than 5% of staff.

 > The DPP aims to be an inclusive environment for LGBTQIA people, people of all 
religions, all races, and disabled people.

 >
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 > The DPP will report annually on the percentage of DPP staff meeting the following;

• English not first language for self or at least one parent.

• Self or at least one parent born overseas.

• Identifies as Aboriginal or Torres Strait islander.

• Identifies as LGBTQIA.

• Identifies as possessing a disability.

Figures taken from self-reported staff survey June 2019

B.10 WORK HEALTH AND SAFETY 
No reports or notices were given under the Work Health and Safety Act 2011 and no 
directions were issued during the reporting period.

The Office works proactively to prevent injuries by utilising the Office Working 
Environment Group (the role and functions of which are discussed elsewhere in this 
report) as a forum to assess injury data and develop injury prevention programs for 
implementation and monitoring within the Office. 

The Office Health and Wellbeing Policy outlines our commitment to the provision 
of a healthy and safe workplace. The Office has Health and Wellbeing support 
arrangements in place to proactively support the wellbeing of staff which recognises 
the challenging nature of much of the work we do in delivering prosecution services 
to the community. The Office had one elected Health and Safety Representative for 
the entire year. 
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The Office continued to ensure that its focus was on preventative measures during 
the year, offering staff:

 > Annual health and wellbeing check; 

 > Mindfulness training;

 > Mental Health First Aid;

 > The opportunity to participate in flu vaccinations; 

 > Fire Warden training;

 > First Aid training;

 > Work life balance;

 > Respect, Equity and Diversity training.

NOTIFIABLE INCIDENTS

FIGURES SHOWN IN THE FOLLOWING TABLE ARE BASED ON DATA PROVIDED BY THE 
WORKPLACE INJURY PERFORMANCE UNIT IN THE CHIEF MINISTER’S DIRECTORATE.   

Reported to 
WorkSafe

*Work Bullying Harassment: 
Person Affected is ACT Gov 
Employee

Total Incidents: Person 
Affected is ACT Gov 
Employee

Total Incidents 
(all)

0 0 6 6

Note:  Dates of incidents is in the range 1/07/2018 to 30/06/2019.

B11.  HUMAN RESOURCES 
MANAGEMENT 

This Office has continued to support staff wellbeing in a variety of ways including 
health and wellbeing initiatives and other professional training opportunities. In 
particular we have maintained our focus on supporting staff in dealing with the 
complexity and sometimes challenging and confronting nature of the work we do.

The Health and Wellbeing initiative has continued from previous years. This program 
is voluntary and is available to staff on or off site. It provides a one-hour session for 
each staff member with a specialist physiologist and affords the opportunity for staff 
to debrief and have a confidential discussion around any work related or personal 
issues. 

All staff attended an initial two-hour mindfulness training session, following this a 
further eight-week mindfulness program was available to staff which consisted of 
weekly two-hour sessions and a five-hour retreat. A large number of staff members 
took the opportunity to participate in the program.

The Office continues to collaborate and promote opportunities in support of staff 
leading a healthy lifestyle. These are co-ordinated through the Working Environment 
Group, information on which is contained in the Organisational Overview section of 
this report.
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Legal staff also had the opportunity to participate in continuing legal education and 
training sessions. Finding time to schedule such sessions in the busy court program 
and with workloads so high is a constant challenge.  

Three employees worked part-time for the entire reporting period. A further five had 
part-time arrangements during the reporting period. This Office continues to look for 
opportunities to improve flexible working arrangements for staff.

ARINS REPORTING

Two members of staff were remunerated pursuant to the terms of Attraction and 
Retention Initiative (ARins). Information on the remuneration payable under ARins has 
not been disclosed due to the small number in operation within the Office and the 
need to retain the confidentiality requirements of these agreements.

AGENCY PROFILE

Branch/Division FTE Headcount

Corporate 8.7 10

Executive 2.0 2

Legal Support 27.2 32

Prosecutor 41.8 45

TOTAL 79.7 89

FTE AND HEADCOUNT

  Female Male Total

FTE by Gender 53.8 25.8 79.7

Headcount by Gender 60 29 89

% of Workforce 67.4% 32.6% 100.0%

CLASSIFICATIONS

Classification Group Female Male Total

Administrative Officers 7 3 10

Executive Officers 1 1 2

Legal Support 20 6 26

Prosecutors 28 18 46

Senior Officers 4 0 4

Statutory Office Holders 0 1 1

TOTAL 60 29 89



D
IR

E
C

TO
R

 O
F 

P
U

B
LI

C
 P

R
O

S
E

C
U

TI
O

N
S

64

EMPLOYMENT CATEGORY BY GENDER

Employment Category Female Male Total

Casual 1 2 3

Permanent Full-time 43 22 65

Permanent Part-time 8 0 8

Temporary Full-time 8 5 13

Temporary Part-time 0 0 0

TOTAL 60 29 89

EQUITY AND WORKPLACE DIVERSITY

  Headcount % of Total Staff

Aboriginal and/or Torres Strait Islander 2 2.2%

Culturally & Linguistically Diverse 10 11.2%

People with a disability 0 0.0%

AGE PROFILE

Age Group Female Male Total

Under 25 7 4 11

25-34 32 13 45

35-44 13 8 21

45-54 5 2 7

55 and over 3 2 5

AVERAGE YEARS OF SERVICE BY GENDER

Gender Female Male Total

Average years of service 5.8 6.9 6.2

RECRUITMENT AND SEPARATION RATES 

Recruitment Rate Separation Rate

32.2% 16.1%
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B.12  ECOLOGICALLY SUSTAINABLE 
DEVELOPMENT

SUSTAINABLE DEVELOPMENT PERFORMANCE – CURRENT AND PREVIOUS 
FINANCIAL YEAR

Unit Current FY Previous FY Percentage 
change

DPP staff and area

DPP staff FTE 79.7 84.5 -5.68%

Workplace floor area Area (m2) 1591 1591 0%

Stationary energy usage

Electricity use Kilowatt hours 154474 131078 17.84%

Natural gas use Megajoules N/A N/A N/A

Diesel Kilolitres unavailable unavailable

Transport fuel usage

Electric vehicles Number N/A N/A N/A

Hybrid vehicles Number N/A N/A N/A

Hydrogen vehicles Number N/A N/A N/A

Total number of vehicles Number Nil Nil N/A

Fuel use – Petrol Kilolitres N/A N/A N/A

Fuel use – Diesel Kilolitres N/A N/A N/A

Fuel use – Liquid Petroleum 
Gas (LPG) Kilolitres N/A N/A N/A

Fuel use – Compressed 
Natural Gas (CNG) Gigajoules unavailable unavailable

Water usage

Water use Kilolitres unavailable Unavailable

Total emissions Tonnes CO2-e 52 81 -35.64%
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Unit Current FY Previous FY Percentage 
change

Resource efficiency and waste

Reams of paper purchased Reams 2859 3109 -8.04%

Recycled content of paper 
purchased Percentage 100% 100% 0

Waste to landfill Litres 30000 22560 32.97%

Co-mingled material 
recycled Litres 30000 24000 25%

Paper & Cardboard recycled 
(incl. secure paper) Litres 69360 61920 12.01%

Organic material recycled Litres 0 0 0

Greenhouse gas emissions
Emissions from stationary 
energy use Tonnes CO2-e 52 81 -35.64%

Emissions from natural gas 
use (non-transport) Tonnes CO2-e N/A N/A N/A

Emissions diesel use (non-
transport) Tonnes CO2-e N/A N/A N/A

Emissions from transport 
fuel use Tonnes CO2-e N/A N/A N/A

Total emissions Tonnes CO2-e 52 81 -35.64%

Notes:

1.   In relation to the table above, differences between Enterprise Sustainability Platform sourced 
data included in the Previous FY (2017-18) column and that in the 2017-18 Annual Report are due 
to changes such as updates to agency occupancy and historical consumption data, and annual 
adjustments to ACT specific electricity emissions factors. Where actual data is not available, the 
Enterprise Sustainability Platform provides estimations using an accruals function. Accruals are 
calculated from the average annual daily consumption of the most current 12-month period 
applied for the number of days of missing data. 

2.   No water consumption data is captured in the ESP for DPP’s occupancy. The ACT Government is not 
formally billed for its water consumption as it is factored into the landlord’s rent.

3.   Greenhouse gas emissions for electricity consumption have been calculated using the following 
emissions factors based on the latest ACT Electricity Emissions Factor Report released in 2019:  
factor of 0.507 kilogram (kg) CO2-e / kilowatt hour (kWh) or 0.507 tonne (t) CO2-e /megawatt hour 
(MWh) has been used to calculate electricity emissions (Scope 2) for the 2017-18 period. It is based 
on actual historical data and is a retrospective adjustment of the original 0.455 factor (Scope 2) used 
for 2017-18 annual reporting; and a factor of 0.255 kilogram (kg) CO2-e / kilowatt hour (kWh) or 0.255 
tonne (t) CO2-e /megawatt hour (MWh) has been used to calculate electricity emissions (Scope 2) for 
the 2018-19 period.
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C.  FINANCIAL MANAGEMENT 
REPORTING

C.1  FINANCIAL MANAGEMENT 
ANALYSIS

The Office is a downstream agency.  Both its workload and timeframes for service 
delivery are externally imposed.  The level of Supreme Court work continues to 
increase in both time and complexity, while Magistrates Court work remains high. 
The Office has now secured additional funding going forward which will go some way 
towards dealing with the increases in workload.  

C.2 FINANCIAL STATEMENTS
The financial transactions of the Office for the year ending 30 June 2019 are 
subsumed within the audited financial statements of JACSD. For information related 
to the budget outcomes please refer to the audited JACSD financial statements for 
2018/2019 (Output 1.4). It should be noted that total expense in Output 1.4 include 
allocated JACSD overheads.

C.3 CAPITAL WORKS
The following capital works projects are still ongoing.

Capital Project
Original 
completion 
date

Revised 
Completion 
date

Original 
Project 
Value 
$000

2018-19 
Expenditure Commentary

More support 
for families and 
inclusion -More 
resources for 
the Director 
of Public 
Prosecutions

Jun-19 Dec-19
        
$80,000 $48,543            Work in 

progress

Contact details capital works officer:

Mercy Wilkie 
Office Manager 
Phone: 02 6207 5399
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C.4 ASSET MANAGEMENT 
This Office is located in the Reserve Bank Building, adjacent to the Supreme Court 
and Magistrates Court buildings. 

89 staff occupied a total floor space of 1,591m2.  The current utilisation rate is 17.8m2  
per employee which is a slight decrease from 18m2 in the last period . The utilisation 
rate is based on a benchmark of 15m2 per employee. Factors relevant to the 
utilisation rate include the need to provide facilities such as witness interview rooms, 
waiting rooms for vulnerable witnesses, a conference room, the criminal law resource 
centre, areas for professional staff undertaking sensitive and confidential work, and 
areas for confidentially dealing with acutely personal and intimate issues.  

Energy reduction opportunities are limited due to the building being leased. 
However, strategies for reducing energy consumption are being pursued wherever 
possible.  

The assets of the Office are mainly comprised of the Office fit out (partitioning and 
cabling) and the criminal law resource centre.  Total replacement costs are estimated 
at $2m. 

C.5 GOVERNMENT CONTRACTING
For year ending 30 June 2019, the following suppliers of goods, services and works 
with a value greater than $25,000 were undertaken.

Output 
Class

Name of 
Contractor

Description 
or Reason for 
Contract

Expenditure 
2018/2019

Date 
services 
commenced

Procurement 
Type

1.4 Mr Thangaraj External Counsel $649,000.00 01 July 2018 Single Select

Ms Campbell External Counsel $242,000.00 01 July 2018 Single Select

Itec Pty Ltd Case Management 
System $50,000.00 01 July 2018 Single Select
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C.6 STATEMENT OF PERFORMANCE
The following is extracted from the audited JACSD financial statements for the 
2018/2019 reporting year:

OUTPUT CLASS 1 JUSTICE SERVICES

OUTPUT 1.4 PUBLIC PROSECUTIONS 
Description: Prosecution of summary and indictable matters, at first instance and on 
appeal, provision of assistance to the Coroner, and provision of witness assistance 
services.

2018-19 
Original 
Target

2018-19 
Amended 
Target

2018-19 
Actual

YTD 
Variance 

Total Cost ($’000) 16,147 15,169 (6%)

Controlled Recurrent Payments ($,000) 15,349 14,731 (3%)

Accountability Indicators
Percentage of cases where court 
timetable is met in accordance with 
Courts’ rules

80% 85% 6%

Average cost per matter finalised $2,800 $3,133 12%

Variances given are from amended targets (where present) or from original targets 
(where no amended target exists).
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Q.  TERRITORY RECORDS 

The Office has a current Records Management Program (“the Program”) that has 
been approved by the Director.  A copy has been provided to the Director of Territory 
Records.  Records Management Procedures have been created and implemented 
throughout the Office in accordance with the Program.  Appropriate training and 
resources are available to staff throughout the Office to put the Program into effect.

The Director of Territory Records has approved a Records Disposal Schedule for 
the Office, Territory Records (Records Disposal Schedule – ACT Director of Public 
Prosecutions Records) Approval 2008 (No 1), being Notifiable Instrument NI2008—60, 
effective 4 March 2008.

No records containing information that may allow people to establish links with their 
Aboriginal or Torres Strait Islander heritage are created within the Office. 

The Director of Territory Records has not made any declaration under section 28 of 
the Act. 
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APPENDIX

Pursuant to section 12(4) of the Director of Public Prosecutions Act 1990 the Annual 
Report must include a copy of each direction or guideline given by the Director 
pursuant to section 12 of the Act that is in force at the end of the reporting period.  
This appendix includes the Prosecution Policy of the Australian Capital Territory.  

PROSECUTION POLICY OF THE AUSTRALIAN 
CAPITAL TERRITORY
1.   INTRODUCTION

1.1  On 1 July 1991 the Director of Public Prosecutions Act 1990 (the Act) came 
into effect. It established an Office of the Director of Public Prosecutions 
(DPP) controlled by the Director of Public Prosecutions (the Director) for the 
Australian Capital Territory.  

1.2  The Act ensures the effective removal of the prosecution process from 
the political arena by affording the Director an independent status in that 
process.  While under section 20 of the Act the Attorney-General may give 
directions or furnish guidelines to the Director in relation to the performance 
or exercise by the Director of his or her functions or powers, such a direction 
or guideline must be of a general nature and must not refer to a particular 
case.  Further, the Attorney-General must not give a direction or furnish 
a guideline unless he or she has consulted with the Director.  Any such 
direction or guideline is a notifiable instrument and must be presented to 
the Legislative Assembly.

1.3  The Act also ensures that the prosecutor’s role will be independent of police 
and other investigative agencies.  Of course, in practice, there will need to be 
cooperation and consultation between the respective bodies.  Nonetheless, 
once an investigation has culminated in a prosecution, any decision as to 
whether or not it should proceed will be made independently by the DPP.  In 
the ACT that independence extends to summary prosecutions as well.

1.4  The Director’s functions are also carried out independently of the courts:  
as the High Court has said, “our courts do not purport to exercise control 
over the institution or continuation of criminal proceedings, save where it is 
necessary to do so to prevent an abuse of process or to ensure a fair trial”.

1.5  The purpose of a criminal prosecution is not to obtain a conviction; it is to 
lay before a court what the prosecution considers to be credible evidence 
relevant to what is alleged to be a crime.  Accordingly, prosecutors have 
strikingly been called “ministers of justice”.  A prosecutor represents the 
community:  as Deane J has observed, he or she must “act with fairness and 
detachment and always with the objectives of establishing the whole truth 
in accordance with the procedures and standards which the law requires to 
be observed and of helping to ensure that the accused’s trial is a fair one”.  
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1.6  Although the role of the prosecutor excludes any notion of winning or losing, 
the prosecutor is entitled to present the prosecution’s case firmly, fearlessly 
and vigorously, with, it has been said “an ingrained sense of the dignity, the 
seriousness and the justness of judicial proceedings”. 

1.7  Further, the prosecution’s right to be treated fairly must not be overlooked.  
Indeed, in the Australian Capital Territory, the Human Rights Act 2004, 
provides that everyone - the accused, members of the community and 
victims of crime - has the right to have criminal charges, and rights and 
obligations recognised by law, decided by a competent, independent and 
impartial court or tribunal after a fair and public hearing.  

1.8  The ACT is a human rights compliant jurisdiction, and all staff of the DPP 
must be mindful of the principles underlying the Human Rights Act and its 
purpose, as they conduct the business of the DPP.  In particular they are 
responsible for respecting, protecting and promoting the human rights that 
are set out in that Act.

1.9  This policy is not intended to cover every conceivable situation which may 
be encountered during the prosecution process.  Prosecutors must seek to 
resolve a wide range of issues with judgment, sensitivity and commonsense.  
It is neither practicable nor desirable too closely to fetter the prosecutor’s 
discretion as to the manner in which the dictates of justice and fairness may 
best be served in every case.  

1.10  From time to time, the Director may issue directions or furnish guidelines 
pursuant to section 12 of the Act.  This policy supersedes the previous policy 
and guidelines and directions.

2.   THE DECISION TO PROSECUTE

       General criteria

2.1         It is not the case that every allegation of criminal conduct must culminate 
in a prosecution.  The decision to prosecute should not be made lightly or 
automatically but only after due consideration.  An inappropriate decision 
to prosecute may mean that an innocent person suffers unnecessary 
distress and embarrassment.  Even a person who is technically guilty may 
suffer undue hardship if, for example, he or she has merely committed an 
inadvertent or minor breach of the law.  On the other hand, an inappropriate 
decision not to prosecute may mean that the guilty go free and the 
community is denied the protection to which it is entitled.  It must never be 
forgotten that the criminal law reflects the community’s pursuit of justice 
and the decision to prosecute must be taken in that context.

2.2       Further, the resources available for prosecution are finite and should not 
be wasted pursuing inappropriate cases, a corollary of which is that the 
available resources are employed to pursue, with appropriate vigour, those 
cases worthy of prosecution.
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2.3      Whilst a number of general principles may be articulated, it is not possible 
to reduce such an important discretion to a mere formula.  Plainly, the 
demands of fairness and consistency will be important considerations, 
but the interests of the victim, the accused and the general public must all 
be taken into account.  (In this context the term “the accused” includes an 
alleged offender, a defendant and an accused.)

2.4  The decision to prosecute can be understood as a two-stage process.  First, 
does the evidence offer reasonable prospects of conviction? If so, is it in the 
public interest to proceed with a prosecution?  

2.5  The initial consideration will be the adequacy of the evidence.  A prosecution 
should not be instituted or continued unless there is reliable evidence, duly 
admissible in a court of law, that a criminal offence has been committed 
by the person accused.  This consideration is not confined to a technical 
appraisal of whether the evidence is sufficient to constitute a prima facie 
case.  The evidence must provide reasonable prospects of a conviction. If it 
is not of sufficient strength any prosecution would be unfair to the accused 
and a waste of public funds.

2.6      The decision as to whether there is a reasonable prospect of a conviction 
requires an evaluation of how strong the case is likely to be when presented 
in Court. It must take into account such matters as the availability, 
competence and credibility of witnesses and their likely impression on 
the arbiter of fact.  The prosecutor should also have regard to any lines of 
defence which are plainly open to or have been indicated by the accused, 
and any other factors which are properly to be taken into account and could 
affect the likelihood of a conviction. 

2.7  The factors which need to be considered will depend upon the 
circumstances of each individual case.  Without purporting to be exhaustive 
they may include the following:

(a) Are the witnesses available and competent to give evidence?

(b) Do they appear to be honest and reliable?

(c)  Do any appear to be exaggerating, defective in memory, unfavourable or 
friendly towards the accused, or otherwise unreliable?

(d) Do any have a motive for being less than candid?

(e)  Are there any matters which may properly form the basis for an attack 
upon the credibility of a witness?

(f)  What impressions are the witnesses likely to make in court, and how is 
each likely to cope with cross-examination?

(g)   If there is any conflict between witnesses, does it go beyond what might 
be expected; does it give rise to any suspicion that one or both versions 
may have been concocted; or conversely are the versions so identical 
that collusion should be suspected?
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(i)   Are there any grounds for believing that relevant evidence is likely to 
be excluded as legally inadmissible or as a result of some recognised 
judicial discretion?

(j)  Where the case is largely dependent upon admissions made by the 
accused, are there grounds for suspecting that they may be unreliable 
given the surrounding circumstances?

(k)   If identity is likely to be an issue, is the evidence that it was the accused 
who committed the offence sufficiently cogent and reliable?

(l)  Where several accused are to be tried together, is there sufficient 
evidence to prove the case against each of them?

2.8  If the assessment leads the prosecutor to conclude that there are reasonable 
prospects of a conviction, he or she must then consider whether it is in the 
interest of the public that the prosecution should proceed.  In many cases 
the interests of the public will only be served by the deterrent effect of an 
appropriate prosecution.  Mitigating factors may always be put forward by 
an offender when the court is considering the appropriate sentence to be 
imposed, and it will usually be appropriate that they be taken into account 
only in that manner.  Generally, the more serious the offence the more likely 
it will be that the public interest will require that a prosecution be pursued. 

2.9  Nevertheless, the Director is invested with significant discretion, and, in 
appropriate cases, must give serious consideration to whether the public 
interest requires that the prosecution be pursued.  Many factors may be 
relevant to the public interest, and the weight which should be accorded to 
them will depend upon the circumstances of each case.  Without purporting 
to be exhaustive those factors may include the following:

(a) the seriousness or, conversely, the triviality of the alleged offence;

(b) whether it is of a “technical” nature only;

(c) any mitigating or aggravating circumstances;

(d)  the youth, age, physical health, mental health or special vulnerability of 
the accused, a witness or victim;

(e) the antecedents and background of the accused;

(f) the staleness of the alleged offence;

(g) the degree of culpability of the accused in relation to the offence;

(h) the effect on public order and morale;

(i) the obsolescence or obscurity of the law;

(j)  whether the prosecution would be perceived as counterproductive, for 
example, by bringing the law into disrepute;
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(k) the availability and efficacy of any alternatives to prosecution;

(l)  the prevalence of the alleged offence and need for deterrence, both 
personal and general;

(m)  whether the consequences of any resulting conviction would be unduly 
harsh and oppressive;

(n) whether the alleged offence is of considerable public concern;

(o)  any entitlement of a person or body to criminal compensation, 
reparation or forfeiture if prosecution action is taken;

(p)  the actual or potential harm occasioned to any person as a result of the 
alleged offence,

(q) the attitude of the victim of the alleged offence to a prosecution;

(r) the need to give effect to regulatory priorities;

(s) the likely length and expense of a trial;

(t)  whether the accused is willing to cooperate in the investigation or 
prosecution of others, or the extent to which he or she has already done 
so;

(u)  likely outcome in the event of a finding of guilt having regard to the 
sentencing options available to the court;

(v)  whether the alleged offence is triable only on indictment; and

(w)  the need to maintain public confidence in such basic institutions as 
parliament and the courts.

2.10  Plainly the decision to prosecute must not be influenced by:

(a)  the race, ethnic origin, social position, marital status, sexual preference, 
sex, religion or political associations or beliefs of the accused or any 
other person involved (unless they have special significance to the 
commission of the particular offence or should otherwise be taken into 
account as a matter of fairness to the accused);

(b) any personal feelings concerning the alleged offender or victim;

(c)  any political advantage, disadvantage or embarrassment to the 
government or any political group or association; or 

(d)  the possible effect of the decision on the personal or professional 
circumstances of those responsible for the decision.



D
IR

E
C

TO
R

 O
F 

P
U

B
LI

C
 P

R
O

S
E

C
U

TI
O

N
S

76

Prosecution of juveniles

2.11  Special considerations apply to the prosecution of juveniles.  In this context 
a juvenile is a child (a person who is under 12 years old) or a young person (a 
person who is 12 years old or older, but not yet an adult). The best interests 
of the juvenile must always be considered.  Juveniles should be encouraged 
to accept responsibility for their behaviour, and should be dealt with so as 
to provide them with the opportunity to develop in socially responsible 
ways.  Prosecution of a juvenile must always be regarded as a severe step.  
Generally, a much stronger case can be made for methods of disposal which 
fall short of prosecution unless the seriousness of the alleged offence or the 
circumstances of the juvenile concerned dictate otherwise. In this regard, 
ordinarily the public interest will not require the prosecution of a juvenile 
who is a first offender in circumstances where the alleged offence is not 
serious.

2.12  Different considerations may apply in relation to traffic offences where 
infringements may endanger the lives of the young driver and other 
members of the community.

2.13  In deciding whether or not the public interest warrants the prosecution of a 
juvenile regard should be had to such of the factors set out in paragraph 2.9 
as appear to be relevant and to the following matters:

(a) the seriousness of the alleged offence;

(b) the age, apparent maturity and mental capacity of the juvenile;

(c) the available alternatives to prosecution and their likely efficacy;

(d)  the sentencing options available to the court if the matter were to be 
prosecuted;

(e)  the family circumstances of the juvenile particularly whether those with 
parental responsibility appear willing and able to exercise effective 
discipline and control over the juvenile;

(f)  the juvenile’s antecedents including the circumstances of any previous 
cautions that he or she may have been given; and

(g)  whether a prosecution would be likely to have an unduly harsh effect 
on the juvenile or otherwise be inappropriate, having regard to such 
matters as the vulnerability of the juvenile and his or her family 
circumstances.

2.14  Under no circumstances should a juvenile be prosecuted solely to secure 
access to the welfare powers of the court.
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Prosecution of Corporations

2.15  As a general rule a reference in an Act to a person includes a reference to a 
corporation as well as an individual.  Consequently, a corporation may be 
liable for any criminal offence except those that by their very nature cannot 
be committed by an artificial entity, for example sexual offences.  From time 
to time the question arises whether it will be appropriate for a corporation 
to be charged with an offence, instead of, or as well as, an individual.

2.16  A thorough enforcement of the criminal law against corporate offenders, 
where appropriate, will have a deterrent effect, protect the public, and 
support ethical business practices.  Prosecuting corporations, where 
appropriate, will capture the full range of criminality involved and thus 
lead to increased public confidence in the criminal justice system.  
Prosecution of a corporation should not be seen as a substitute for the 
prosecution of criminally culpable individuals such as directors, officers, 
employees, or shareholders. Prosecuting such individuals provides a strong 
deterrent against future corporate wrongdoing.  Equally, when considering 
prosecuting individuals, it is important to consider the possible liability of 
the company where the criminal conduct is for corporate gain.

2.17  As a general rule it is best to have all connected offenders - corporate and 
individual -prosecuted together at the same time.

2.18  There will be occasions when it will be appropriate to charge a natural 
person with being an accessory to an offence committed by a corporation, 
notwithstanding that there is no charge against the corporation itself.  
The situations where this might be appropriate may include where the 
corporation has ceased to exist, or is in administration, liquidation or 
receivership.  

2.19  It should be noted that the fact that a corporation is insolvent will not of 
itself preclude the prosecution of the corporation.

2.20  In deciding whether the prosecution of a corporation is required in the 
public interest, without purporting to be exhaustive, the public interest 
factors at paragraph 2.9 and those set out below may be relevant.  
The weight which should be accorded to them will depend upon the 
circumstances of each case:

(a)  a history of similar conduct (including prior criminal and regulatory 
enforcement actions against it), and conversely, the lack of such a 
history;

(b)  whether the corporation had been previously subject to warnings, 
sanctions or criminal charges and had nonetheless failed to take 
adequate action to prevent future unlawful conduct, or had continued 
to engage in the conduct;
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(c)  whether the corporation’s board of directors or a high managerial agent 
of the corporation engaged in the conduct or authorised or permitted 
the commission of the alleged offence;

(d)  whether the conduct alleged is part of, or was encouraged or tolerated 
by, an existing corporate culture within the corporation;

(e)  the failure of the corporation to create and maintain a corporate 
culture requiring compliance with the contravened law, or conversely, 
the existence of a genuinely proactive and effective corporate culture 
encouraging compliance;

(f)  the failure of the corporation to provide adequate systems for giving 
relevant information to relevant people in the corporation;

(g)  failure to report wrongdoing within a reasonable time of the offending 
coming to light;

(h)  a genuinely proactive approach adopted by the corporate management 
team involving self-reporting and remedial actions, including the 
compensation of victims;

(i)  the availability of alternative civil or regulatory remedies that are likely 
to be effective and more proportionate;

(j)  whether the offending represents isolated actions by individuals, for 
example by a rogue director;

(k)  the fact that the offending is not recent in nature, and the corporation in 
its current form is effectively a different body to that which committed 
the offences;

(l) whether the corporation is in administration, liquidation or receivership.

Discontinuing a prosecution

2.21  Generally the considerations relevant to the decision to prosecute set out 
above will also be relevant to the decision to discontinue a prosecution.  The 
final decision as to whether a prosecution proceeds rests with the Director.  
However, wherever practicable, the views of the police (or other referring 
agency) and the views of the victim will be sought and taken into account in 
making that decision.  Of course, the extent of that consultation will depend 
on the circumstances of the case in question, and in particular on the 
reasons why the Director is contemplating discontinuing the prosecution.  It 
will be for the Director to decide on the sufficiency of evidence.  On the other 
hand, if discontinuance on public interest grounds is contemplated, the 
views of the police or other referring agency, and the views of the victim will 
have greater relevance.
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3.   OTHER DECISIONS IN THE PROSECUTION PROCESS

Choice of Charges

3.1  In many cases the evidence will disclose conduct which constitutes an 
offence against several different laws.  Care must be taken to choose charges 
which adequately reflect the nature and extent of the criminal conduct 
disclosed by the evidence and which will enable the court to impose a 
sentence commensurate with the gravity of the conduct.  It will not normally 
be appropriate to charge a person with a number of offences in respect of 
the one act but in some circumstances it may be necessary to lay charges in 
the alternative.

3.2  The charges laid will usually be the most serious available on the evidence.  
However, it is necessary to make an overall appraisal of such factors as 
the strength of the evidence, the probable lines of defence to a particular 
charge and whether or not trial on indictment is the only means of disposal.  
Such an appraisal may sometimes lead to the conclusion that it would be 
appropriate to proceed with some other charge or charges.

3.3  The provisions of a specific Act should normally be relied upon in preference 
to the general provisions of the Crimes Act or Criminal Code unless such 
a course would not adequately reflect the gravity of the criminal conduct 
disclosed by the evidence.  

3.4  There is a particular need for restraint in relation to conspiracy charges. 
Whenever possible, substantive charges should be laid reflecting the 
offences actually committed as a consequence of the alleged conspiracy.  
However, there are occasions when a conspiracy charge is the only one 
which is adequate and appropriate on the available evidence.  Where 
conspiracy charges are laid against a number of accused jointly it is 
important to give due consideration to any risk that a joint trial may be 
unduly complex or lengthy or may otherwise cause unfairness to one or 
more of the accused.

3.5  Under no circumstances should charges be laid with the intention of 
providing scope for subsequent charge negotiation.

Mode of trial

3.6  Summary disposition usually provides the speediest and most efficient 
disposition of justice.  In relation to some indictable offences, the 
prosecution has the power to elect whether those matters are dealt with 
summarily.  In other cases the consent of the prosecution may be required 
before an indictable matter can be dealt with summarily.  
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3.7  In making the election or giving or withholding consent for summary 
disposal, each case is to be considered on its merits.  The over-riding 
consideration is to achieve justice.  The principal matter to be considered 
will be whether in the circumstances the Magistrates Court can adequately 
deal with the matter should it proceed to sentence.  In turn, that will depend 
on:

 •     the nature and circumstances of the alleged offending;

 •      any other matters that a court would have to consider in sentencing the 
alleged offender, were the offence to be proved; and

•     the criminal history if any of the alleged offender.

3.8 Other factors to be considered are:

•      whether the alleged offence is part of a series of related alleged offences, 
and if so whether it is appropriate to deal with those alleged offences 
summarily; 

•      whether there are any co-offenders of the alleged offender, and if so 
whether it is appropriate for the alleged offender to be dealt with together 
with the co-offenders; and

•      any delay, increased costs or adverse effects upon witnesses likely to be 
occasioned by proceeding on indictment.

3.9  Under no circumstances will the election be made, or consent given or 
withheld, for tactical reasons.

Consent to prosecution

3.10  The Director has been authorised to give consent to the prosecution of a 
number of offences.  This is to ensure that prosecutions are not brought in 
inappropriate circumstances.  The reason for the requirement for consent 
is a factor which should be taken into account in deciding whether to 
prosecute.  For example, consent may be required to ensure that mitigating 
factors are taken into account, or to prevent prosecutions in trivial matters.  
In such cases the question of consent is really bound up in the decision 
whether to prosecute.  Other cases may involve a use of the criminal law 
in sensitive or controversial areas, such as conspiracy, or may involve 
important considerations of public policy, such as administration of justice 
offences. 

Charge negotiation

3.11  Charge negotiation involves negotiations between the defence and 
the prosecution in relation to the charges to be proceeded with.  Such 
negotiations may result in the accused pleading guilty to a fewer number of 
charges, or to a less serious charge or charges, with the remaining charges 
either being not being proceeded with or being taken into account on 
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a schedule.  It may also result in agreement for matters to be dealt with 
summarily.  In some cases it may involve agreement about the content of the 
statement of facts to be put before the court.

3.12  There are obvious benefits to the criminal justice system from a plea of 
guilty. The earlier it is achieved, the greater will be the benefits accruing 
to the accused, the victim, witnesses and the community.  Accordingly, 
negotiations between the defence and the prosecution are to be 
encouraged.  They may occur at any stage and may be initiated by the 
prosecution or the defence.  Charge negotiations must be based on principle 
and reason, and not on expediency.  A clear record of the negotiations must 
be kept in the interests of transparency and probity.

3.13  A plea of guilty may be accepted following appropriately authorised plea 
negotiations if the public interest is satisfied on consideration of the 
following matters:

(a)  whether the plea reasonably reflects the essential criminality of the 
conduct and provides an adequate basis for sentencing;

(b)  whether it will save a witness, particularly a victim or other vulnerable 
witness from the stress of testifying in a trial;

(c) the desirability of prompt and certain dispatch of the case;

(d) the need to avoid delay in the dispatch of other pending cases;

(e) the time and expense involved in a trial and any appeal proceedings;

(f) any deficiencies in the available evidence;

(g)  in cases where there has been a financial loss to any person, whether 
the defendant has made restitution or arrangements for restitution;

(h) the views of the police or other referring agency; and

(i)  the views of the victim, where those views are available and if it is 
appropriate to take those views into account.

3.14  An alternative plea will not be considered where its acceptance would 
produce a distortion of the facts and create an artificial basis for sentencing, 
where facts essential to establishing the criminality of the conduct would 
not be able to be relied upon, or where the accused asserts or intimates that 
he or she is not guilty of an offence to which he or she is offering to plead 
guilty.

3.15  Sentencing of offenders is a matter for the court.  It is not to be the subject of 
agreement or purported agreement between the prosecution and defence.
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Jury selection

3.16  In exercising the right to challenge or stand aside prospective jurors the 
prosecution must not attempt to select a jury which is not representative 
of the community including as to age, sex, ethnic origin, marital status or 
economic or social background.

Retrials

3.17  Where a trial has ended without a verdict, prompt consideration should 
be given to whether or not a retrial is required. Factors to be considered 
include: 

(a)  the reason the trial ended, that is, whether the jury was unable to agree 
or other reason; 

(b)  whether or not another jury would be in any better or worse position to 
reach a verdict; 

(c) the seriousness of the alleged offence;

(d) the cost to the community;

(e) the cost to the accused;

(f) whether the accused has spent time in custody;

(g) the views of the victim. 

3.18  Where two juries have been unable to agree upon a verdict, a third or 
additional trial will be directed only in exceptional circumstances.

Sentence

3.19 The prosecution has an active role to play in the sentencing process.

3.20  As the High Court has said, a prosecutor should draw to the attention of the 
court what are submitted to be the facts that should be found, the relevant 
principles that should be applied and what has been done in other (more or 
less) comparable cases.  It is not the role of the prosecutor to proffer some 
statement of the specific result he or she considers should be reached, or a 
statement of the bounds within which that result should fall.

3.21  If it appears there is a real possibility that the court may make a sentencing 
order that would be inappropriate and not within a proper exercise of the 
sentencing discretion, the prosecutor may make submissions on that issue.  
This will be particularly so if, where a custodial sentence is appropriate, the 
court is contemplating a non-custodial penalty, or where a conviction is 
appropriate, the court is contemplating a non-conviction order.

3.22  Where facts are asserted on behalf of an accused which are contrary to the 
prosecutor’s instructions or understanding, the prosecutor should press for 
a trial of the disputed issues, if the resolution of such disputed facts is in the 
interests of justice or is material to sentence.
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3.23  Co-operation by convicted persons with law enforcement agencies should 
be appropriately acknowledged and, if necessary, tested at the time of 
sentencing.  On no occasion will it be appropriate for material such as police 
testimony as to an accused’s assistance to authorities, to be handed directly 
to the court.  Such material should be given to the prosecutor and tendered 
to the court by the prosecutor at the prosecutor’s discretion.

3.24  Where an offender is unrepresented, the prosecutor should, as far as 
practicable, assist the court by putting all known relevant matters before the 
court, including such matters as may amount to mitigation.

3.25  A prosecutor should not in any way fetter the discretion of the Director to 
appeal against the inadequacy of a sentence (including by informing the 
court or an opponent whether or not the Director would, or would be likely 
to, appeal, or whether or not a sentence imposed is regarded as appropriate 
and adequate).

4. DISCLOSURE

4.1  The prosecution is under a continuing obligation to make full disclosure to 
the accused in a timely manner of all material known to the prosecution 
which can be seen on a sensible appraisal by the prosecution: 

• to be relevant or possibly relevant to an issue in the case;

•  to raise or possibly raise a new issue whose existence is not apparent 
from the evidence the prosecution proposes to use; or

•  to hold out a real as opposed to fanciful prospect of providing a lead to 
evidence which goes to either of the previous two matters.

4.2  The prosecution is also under a duty to disclose to the defence information 
in its possession which is relevant to the credibility or reliability of a 
prosecution witness, for example:

• a relevant previous conviction or finding of guilt;

•  a statement made by a witness which is inconsistent with any prior 
statement of the witness;

•  a relevant adverse finding in other criminal proceedings or in non-
criminal proceedings;

•  evidence before a court, tribunal or Royal Commission which reflects 
adversely on the witness;

•  any physical or mental condition which may affect reliability;

•  any concession which has been granted to the witness in order to 
secure the witness’s testimony for the prosecution.
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4.3  The prosecution must fulfil its duty of disclosure as soon as reasonably 
practicable. The prosecution’s duty of disclosure continues throughout the 
prosecution process and any subsequent appeal.

4.4  In fulfilling its disclosure obligations the prosecution must have regard to the 
protection of the privacy of victims and other witnesses.  The prosecution 
will not disclose the address or telephone number of any person unless that 
information is relevant to a fact in issue and disclosure is not likely to present 
a risk to the safety of any person.  

4.5  The prosecution duty of disclosure does not extend to disclosing material:

•  relevant only to the credibility of defence (as distinct from prosecution) 
witnesses;

•  relevant only to the credibility of the accused;

•  relevant only because it might deter an accused from giving false 
evidence or raising an issue of fact which might be shown to be false; or

•  for the purpose of preventing an accused from creating a forensic 
disadvantage for himself or herself, if at the time the prosecution 
became aware of the material it was not seen as relevant to an issue in 
the case or otherwise disclosable.

4.6  The prosecution may refuse to disclose material on the grounds of public 
interest immunity or legal professional privilege.  

4.7  Where material has been withheld from disclosure on public interest 
grounds, the defence should be informed of the claim of immunity and 
the basis for the claim in general terms unless to do so would reveal that 
which it would not be in the public interest to reveal.  In some cases it will be 
sufficient to delay rather than withhold disclosure.  For example if disclosure 
might prejudice ongoing investigations, disclosure could be delayed until 
after the investigations are completed.

4.8  Legal professional privilege will ordinarily be claimed against the production 
of any document in the nature of an internal DPP advice or opinion.  Legal 
professional privilege will not be claimed in respect of any record of a 
statement by a witness that is inconsistent with that witness’s previous 
statement or adds to it significantly, including any statement made in 
conference and any victim impact statement, provided the disclosure of 
such records serves a legitimate forensic purpose.

4.9  The duty on the prosecution to disclose material to the accused imposes 
a concomitant obligation on the police and other investigative agencies to 
notify the prosecution of the existence and location of all such material.  If 
required, in addition to providing the brief of evidence, the police or other 
investigative agency shall certify that the prosecution has been notified of 
the existence of all such material.



A
N

N
U

A
L 

R
E

P
O

R
T 

20
18

 - 
20

19

85

5.   THE UNREPRESENTED ACCUSED

5.1  Particular care must be exercised by a prosecutor in dealing with an accused 
without legal representation. The basic requirement, while complying in 
all other respects with this policy, is to ensure that the accused is properly 
informed of the prosecution case so as to be equipped to respond to 
it, while the prosecutor maintains an appropriate detachment from the 
accused’s interests. 

5.2  So far as practicable, oral communications with an unrepresented accused 
should be witnessed.  Communications should be promptly noted in all 
cases.  A record should be maintained of all information and material 
provided to an unrepresented accused.  Prosecutors may also, where 
appropriate, communicate with the accused through the court. 

5.3  A prosecutor has a duty to ensure that the trial judge gives appropriate 
assistance to the unrepresented accused.  

5.4  While a prosecutor has a duty of fairness to an accused, it is not a 
prosecutor’s function to advise an accused about legal issues, evidence, 
inquiries and investigations that might be made, possible defences, or the 
conduct of the defence.  

6.   PRIVATE PROSECUTIONS

6.1  Not all prosecutions are initiated by police officers or other officials acting in 
the course of their public duty.  The right of a private individual to institute 
a prosecution has been described as “a valuable constitutional safeguard 
against inertia or partiality on the part of authority”.  Nevertheless, the 
right is open to abuse and to the intrusion of improper personal or other 
motives.  Further, there may be considerations of public policy why a private 
prosecution, although instituted in good faith, should not proceed, or at 
least should not be allowed to remain in private hands.  Consequently, 
section 8 of the Act enables the Director to take over the conduct of 
prosecutions initiated by another person.  Thereafter the prosecution may 
be continued or brought to an end.

6.2  Section 13 of the Act provides that where the Director has taken over the 
conduct of a private prosecution or is considering doing so the informant 
must provide to the Director a full report of the circumstances giving rise 
to the prosecution together with copies of the statements of any witnesses 
and other documentary evidence, and furnish any further information 
the Director requires.  In addition, section 14 enables the Director to seek 
police assistance in investigating the matter.  These provisions enable a full 
assessment to be made of the prosecution case before any decision is made 
or, alternatively, after the matter has been taken over.
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6.3  Given the large range of circumstances which may give rise to a private 
prosecution it is impracticable to lay down inflexible rules as to the manner 
in which the discretion will be exercised.  In general, however, a private 
prosecutor will be permitted to retain the conduct of the proceedings 
unless:

(a)  there is insufficient evidence to justify the continuation of the 
prosecution, that is to say, there is no reasonable prospect of a 
conviction being secured on the available evidence;

(b) the prosecution is not in the public interest;

(c)  there are reasons for suspecting that the decision to institute a 
private prosecution was actuated by improper motives or otherwise 
constituted an abuse of the prosecution process; or

(d)  it would not be in the interests of justice for the conduct of the 
prosecution to remain within the discretion of a private individual 
having regard to the gravity of the offence and all the surrounding 
circumstances.

6.4  Where a private prosecution is instituted to circumvent an earlier decision of 
the Director not to proceed with a prosecution for the same offence, it will 
usually be appropriate to take over the prosecution with a view to bringing it 
to an end.

7.   UNDERTAKING THAT A PERSON WILL NOT BE PROSECUTED

7.1  The Director has a power under the Act to give an undertaking that a person 
will not be prosecuted for a specified offence or in respect of specified acts 
or omissions.  Where such an undertaking has been given, no proceedings 
may subsequently be instituted in respect of the offence or conduct so 
specified.  The undertaking may be given subject to such conditions (if any) 
as the Director considers appropriate.

7.2  In principle it is desirable that the criminal justice system should operate 
without the need to grant any concessions to persons who have participated 
in the commission of offences or who have guilty knowledge of their 
commission.  It is obviously a grave step to grant, in effect, immunity from 
prosecution to someone apparently guilty of a serious offence.  However 
it has long been recognised that exceptional cases do arise in which the 
interests of justice demand that such a course be pursued.  

7.3  As a general rule an accomplice should be prosecuted irrespective of 
whether he or she is to be called as a witness, subject of course to the usual 
evidentiary and public interest considerations being satisfied.  If tried and 
convicted or acquitted with respect to the offences in issue, the person will 
then be a compellable witness for the prosecution, without the need for 
the issuing of an undertaking. Upon pleading guilty the accomplice who is 
prepared to co-operate in the prosecution of another can expect to receive 
a substantial reduction in the sentence that would otherwise have been 
appropriate.
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7.4  The central issue in deciding whether to give an accomplice an undertaking 
under the Act is whether it is in the overall interests of justice that the 
opportunity to prosecute the accomplice in respect of his or her own 
involvement in the crime in question should be foregone in order to secure 
that person’s testimony in the prosecution of another.  The factors to be 
considered include:

(a)  the importance of the evidence which may be obtained as a result of the 
undertaking;

(b)  the extent of the criminal involvement of the person seeking the 
undertaking compared with that of the accused;

(c)  whether the person seeking the undertaking has given a full and 
frank statement of his or her prospective evidence, including an 
acknowledgement of his or her own role in the offences in issue;

(d)  the character, credibility and previous criminal record of the person 
concerned;

(e)  whether any inducement has been offered to the person to give the 
evidence sought; and

(f)  whether there is any other means of obtaining the evidence in question, 
including by granting the person a more limited undertaking such as 
under section 9(1) or section 9(4) of the Act.

7.5  Any undertaking given by the Director will generally be subject to the 
condition that the recipient of the undertaking will give evidence as and 
when called to do so, and that any evidence the person is called upon to 
give will be given truthfully, accurately and on the basis that the person will 
withhold nothing of relevance.

7.6  Requests for consideration of the giving of an undertaking will usually 
come from the police.  Where such a request is made, the Director should 
be provided with a full copy of the brief of evidence against the principal 
offender, a copy of the brief or other material against the proposed 
witness, a full and frank statement signed by the proposed witness, and a 
comprehensive report adverting to each of the standard indemnity criteria, 
as listed above.  Given that undertakings will rarely be given, it is prudent 
for investigators to consult with the Director as soon as practicable if they 
intend requesting an undertaking for a potential witness in criminal activity 
under investigation.

7.7  Where an accomplice receives any concession from the Director in order 
to secure his or her evidence, for example, whether as to choice of charge, 
or the grant of an undertaking under the Act, the terms of the agreement 
or understanding between the prosecution and the accomplice should be 
disclosed to the court and to the defence.
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8.    VICTIMS OF CRIME

8.1  In exercising their functions, the Director and all members of the staff of the 
DPP must have regard to the governing principles in the Victims of Crime Act 
1994.  

8.2  Victims are to be accorded sympathetic and dignified treatment. They 
have a right to information about the progress of investigations and the 
prosecution of the offender, including the charges and any modifications to 
the charges.  A victim should be told about any decision not to proceed with 
a charge against the accused.  Further, a victim should be told about the 
trial process and of the rights and responsibilities of witnesses, and be given 
an explanation of the outcome of criminal proceedings, including of any 
sentence and its implications.  Victims must be informed of the outcome of 
finalised court proceedings in a timely fashion.  

8.3  There should be concern for the safety and wellbeing of victims, including 
protecting them from unnecessary contact with the accused and defence 
witnesses during the course of a trial or hearing.

8.4  A number of agencies which exercise a function in the administration of 
justice are responsible for ensuring these principles are adhered to, including 
the DPP, police, and victim support agencies.  Those agencies must work 
together in a complementary way.

8.5  Consideration must be given in the early stages of contact with the victim, 
and/or their families, to involvement in the case by the witness assistance 
service of the DPP.  In all appropriate cases, victims should be advised of the 
service and where necessary referred to it. 

8.6  Victims may make victim impact statements pursuant to Part 4.3 of 
the Crimes (Sentencing) Act 2005.  Prosecutors should ensure that the 
opportunity to prepare an adequate victim impact statement has been 
given, and that when one is prepared it contains relevant material to assist 
the court in the sentencing process.  They must also ensure that victims are 
aware of their right to present the statement as a written statement or a 
statement given orally in court.

9.    PUBLICATION OF REASONS

9.1  Where the Director decides to exercise the power conferred by the Act 
to decline to proceed further with a prosecution, reasons may be given 
to any enquirer with a legitimate interest in the matter.  For example, the 
person said to be the victim of the alleged offence or those responsible 
for the investigation will normally be informed.  It is acknowledged that 
the community through the media have a legitimate interest in the 
administration of justice and where a person has been publicly committed 
for trial there will generally be no objection to the reasons for any decision 
not to proceed with such a trial being made public.
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9.2  However reasons will not be given where to do so might give rise to further 
harm or serious embarrassment to a victim, a witness or to the accused, or 
where such a step might significantly prejudice the administration of justice.  
Similarly, even where reasons are given it may be necessary to limit the 
amount of detail disclosed.  Under no circumstances will the Director engage 
in public debate concerning the reasons.

9.3  Reasons will not normally be given for a decision to discontinue proceedings 
before there has been any public hearing, because to do so would involve 
publishing allegations against members of the community in circumstances 
where there is insufficient evidence to substantiate them or, for some other 
reason, a prosecution would not be justified.  
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