Guideline issued under section 12(1)(a)
Director of Public Prosecutions Act 1990 (ACT)

Matter of:
Charge No(s):

For indictable or summary offence(s) of:

Guideline

This guideline is effective 3 August 2020, issued undersection 12(1)(a) of the Director of Public
Prosecutions Act 1990 and applies to all prosecutions in the Australian Capital Territory.

On 13 April 2015, pursuant to section 12(3) of the Director of Public Prosecutions Act 1990, the
Office of the Director of Public Prosecutions (‘DPP’)issued ‘The Prosecution Policy of the
Australian Capital Territory’ (‘Prosecution Policy’).

Paragraph 4 of the Prosecution Policy outlines the DPP disclosure policy. Paragraph 4 is
provided below.

4 DISCLOSURE

4.1 The prosecution is under a continuing obligation to make full disclosure to the accused in
a timely manner of all material known to the prosecution which can be seen on a sensible
appraisal by the prosecution:

. to be relevant or possibly relevant to an issue in the case;

J to raise or possibly raise a new issue whose existence is not apparent from the
evidence the prosecution proposes to use; or

J to hold out a real as opposed to fanciful prospect of providing a lead to evidence
which goes to either of the previous two matters.

4.2 The prosecutionis also under a duty to disclose to the defence information in its
possession which is relevant to the credibility or reliability of a prosecution witness, for

example:
J a relevant previous conviction or finding of guilt;
J a statement made by a witness which is inconsistent with any prior statement of

the witness;

J a relevant adverse finding in other criminal proceedings or in non-criminal
proceedings;
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J evidence before a court, tribunal or Royal Commission which reflects adversely on
the witness;

. any physical or mental condition which may affect reliability;

J any concession which has been granted to the witness in order to secure the
witness’s testimony forthe prosecution.

4.3 The prosecution must fulfil its duty of disclosure as soon as reasonably practicable. The
prosecution’s duty of disclosure continues throughout the prosecution process and any
subsequent appeal.

4.4 In fulfilling its disclosure obligations the prosecution must have regard to the protection
of the privacy of victims and other witnesses. The prosecution will not disclose the
address or telephone number of any person unless that information is relevant to a fact in
issue and disclosure is not likely to present a risk to the safety of any person.

4.5 The prosecution’s duty of disclosure does not extend to disclosing material:

J relevant only to the credibility of defence (as distinct from prosecution) witnesses;
. relevant only to the credibility of the accused;
. relevant only because it might deter an accused from giving false evidence or

raising an issue of fact which might be shown to be false; or

. for the purpose of preventing an accused from creating a forensic disadvantage
for himself or herself, if at the time the prosecution became aware of the material
it was notseen as relevant to an issue in the case or otherwise disclosable.

4.6 The prosecution may refuse to disclose material on the grounds of public interest
immunity or legal professional privilege.

4.7 Where material has been withheld from disclosure on public interest grounds, the
defence should be informed of the claim of immunity and the basis for the claim in
general terms unless to do so would reveal that which it would not be in the public
interest to reveal. In some cases it will be sufficient to delay rather than withhold
disclosure. For exampleif disclosure might prejudice ongoing investigations, disclosure
could be delayed until after the investigations are completed.

4.8 Legal professionalprivilege will ordinarily be claimed againstthe production of any
document in the nature of an internal DPP advice or opinion. Legal professional privilege
will not be claimed in respect of any record of a statement by a witness that is
inconsistent with that witness’s previous statement or adds to it significantly, including
any statement made in conference and any victim impact statement, provided the
disclosure of such records serves a legitimate forensic purpose.

4.9 The dutyon the prosecution to disclose material to the accused imposes a concomitant
obligation on the police and other investigative agencies to notify the prosecution of the
existence and location of all such material. If required, in addition to providing the brief
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of evidence, the police or other investigative agency shall certify that the prosecution has
been notified of the existence of all such material.

The DPP require the following acknowledgmentand certification attached to the service of
each brief of evidence received by the DPP.

Acknowledgment

| am aware that as a law enforcement officer investigating an alleged indictable or summary
offence, | have a duty to disclose to the DPP all relevant material if the DPP is involved in the
prosecution of the offence.

| understand relevant material to be all relevantinformation, documents or other evidence
obtained during the investigation that falls within section 4 of the Prosecution Policy.

| am aware that my duty to disclose continues until the DPP decides that the accused person
will not be prosecuted for the alleged offence(s), the accused person is found guilty or
acquitted, or the prosecution is terminated.

| am aware that my duty to disclose as outlined above is subject to claims of privilege, public
interest immunity or statutory immunity. | am aware that such claims are to be directed as
follows:

@) for police officers—through the Chief Police Officer, the Deputy Chief Police Officer
Response or the Deputy Chief Police Officer Capability and Community Safety.

(b) for other law enforcement officers—through the Commissioner or an Assistant
Commissioner of the agency of which | am an officer.

| am aware that the duty to disclose is also subjectto any statutory publication restriction.
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Certification

| certify that the information | have given in Schedules 1, 2 and 3 below is true, to the best of
my knowledge and belief.

Schedule 1

Schedule 1 relates to relevant protected material, being relevant material not contained in
the brief of evidence that is the subject of a claim of privilege, public interest immunity or
statutory immunity. | am aware that | am required to disclose to the DPP the existence and
nature of all such material. | am aware that | must retain the material for as long as my duty
to disclose existsand provide the material to the DPP on request. | acknowledge that if |
object to the disclosure of relevant protected material to the DPP, | can requesta conference
with the responsible lawyer in the DPP to discuss reasonsfor this.

Schedule 2

Schedule 2 relates to relevant material not contained in the brief of evidence, that is the
subject of a statutory publication restriction. | am aware that | am required to disclose to the
DPP the existence of any such material, and the nature of the material, however, only to the
extent not prohibited by the statutory publication restriction. | am aware that | must retain
the material for as long as my duty to disclose exists.

Schedule 3

Schedule 3 relates to relevant unprotected material, being relevant material not contained in
the brief of evidence that is not the subject of a privilege or an immunity claim or a statutory
publication restriction. Unlessimpracticable to do so, | have attached a copy of all such
material to this certificate. If a copy of any such material has not been provided, | am aware
that | must retain the material for as long as my duty to disclose exists and facilitate access to
the material by the DPP.
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Undertaking

| undertake to advise the DPP in writing, as soon as practicable, if | become aware of any
additional information, documents or other evidence that might reasonably be expectedto
assist the case for the prosecution or the case for the accused person.

Signed [officer responsible for investigation of case]:

Date:

Name:

Rank [if applicable]:

Received and noted by superior officer*
Signed [superior officer]:

Date:

Name:

Rank [if applicable]:

*If the disclosing law enforcement officeris a police officer, this form must be signed by a police
officer who holds a rank in the ACT Policing of Sergeant. If the disclosing law enforcement
officer is an officer of another agency, this form must be signed by the Commissioner or an
Assistant Commissioner of that agency.

Schedule 1: relevant protected material that is subject of claim of privilege or immunity

Certification* Yes No

There is relevant protected material, not contained in
the brief of evidence, that is the subject of a claim of
privilege, public interestimmunity or statutory
immunity. That material is described in the Schedule
below.

Description of item Privilege/immunity sought**

Schedule 2: relevant material that is subject of statutory publication restriction
Certification* Yes No

There is relevant material, not contained in the brief of
evidence, that is the subject of a statutory publication
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restriction and the existence of which | can disclose
without contravening the statutory publication
restriction. That material is described in the Schedule
below. [Describe the material only to the extent not
prohibited by the statutory publication restriction]

Description of item

Schedule 3: relevant unprotected material that is not subject to claim of privilege orimmunity

or statutory publication restriction
Certification* Yes

There is relevant unprotected material, not contained in
the brief of evidence, that is not the subject of a claim of
privilege or immunity or a statutory publication
restriction. That material is described in the Schedule
below.

Description of item

Copy attached?***

*Tick either yes or no in relation to the statement

**Describe the nature of the privilege orimmunity claim in relation to each item

***Tick either yes or no in relation to each item

Request for meeting with DPP lawyer*

Yes

| object to the disclosure of relevant protected
material and requesta conference with the
responsible solicitor in the Office of the Director of
Public Prosecutions.

*Tick either yes or no in relation to the statement
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